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ON NEW RULES IN CHANCERY AND EXCHEQUER. 



PRELIMINARY DISSERTATION. 



CONTENTS: 



AUeratioM by the New Rulee in re«- 

pect of Parties. 
State of the Law before late Ordere, 
General Rule. 
Exceptions. 

Parties dispensed with by late Rules. 
Special Defendants, under I5th Rule 

in Chancery, how bound. 
Exceptions. 
Variance between Courts of Chancery 

and Exchequer. 
Who '* special Defendants, " andwho not. 
Objections for Want of Parties, how 

disposed of . 
Recent Decisions as to Parties. 
Alteration by New Rules in interro- 

gating Parts of Bill, 



Inconvenience of old Practice. 

Present Practice. 

Recent Cases on Points of Practice in 
Relation to new Rules. 

General Observations. 

Form to precede interrogating Part of 
BiU, in Chancery, 

Ditto, in Exchequer. 

Prayer of Process, and that Defen- 
dants may be bound in Chancery. 

Ditto, in Exchequer. 

Form of Notice in Chancery under \5th 
Rule. 

Form of ditto, in Exchequer, to be 
served with Copy of BiU under ^h 
Rule. 



Thb new General Orders of the Courts of Chancery and Exchequer in 
Ireland, have made extensive alterations with respect to practice and plead- 
ing in Equity. A consideration of such of these Rules as affect the construc- 
tion of bills in Equity, will form a suitable introduction to the precedents 
contained in the following pages. 

The changes induced by these Orders in the frame of a bill are designed, 
some of them to diminish the number of parties to a suit in Equity, and 
others to diminish the length of pleadings : the former class of Rules, relat- 
ing to the important subject of parties, shall first be considered. 

We have already stated the General Rule, ante, pp. 30, 45, that all per- 
sons materially interested in the subject of litigation, or whose rights will 
be directly affected by the decree ought to be parties. 

We have also seen that previous to, and independently of the late Orders, 
this General Rule is subject to ei^ceptions \ thus, the presence of a party 

X 



Altenttioiu by 
the new Boles. 

Id respect to 
parties. • 

State of the law 
before the late 
Orders. 

General Rule. 
First excep* 
tioD. 
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may, in many cases, be dispensed with by pleading and proving that he is 
Second ezcep- out of the jurisdiction ; Willats v. Busby, 5 Beay. 193. Again, in a suit 
^^^* for administration of the assets of a deceased debtor, a single creditor may 

Third excep- sue on behalf of himself, and all the other creditors ; and if real estate be 
^^^^' vested in trustees to pay debts, not scheduled, the creditors need not be 

parties, ante^ p. 35 ; and see Batten v. Parfitt, 2 Y. & Col. C. C. 343 ; 
Fourth ezoep- and in order to prevent a denial of justice where a great number of parties 
^^^°* have a common interest, as, for example, members of a company, there a 

few will be permitted to represent the rest ; Taylor v. Salmon, 4 MyL k 
Cr. 134 ; Walworth v. Holt, 5 Jur. 237. 

Several other cases evince the disinclination of the Courts, in modem 

times, to yield to objections for want of parties ; Sowarsby v. Lacy, 4 Mad. 

141 ; Keon v. Magawly, 1 Dru. & War. 405 ; and see ante, p. 46. 

Fifth ezeep- Finally, in a suit for the administration of the personal estate of a de- 

^^^°* ceased person, the executor or administrator has always been considered, 

at Law and in Equity, as representing the testator or intestate, and as having 
the same absolute power which the testator in his life-time had, over the 
whole personal estate, even though it be specifically bequeathed. The 
executor is a trustee for the creditors and legatees ; the administrator is a 
trustee for the creditors and next of kin ; both executor and administrator 
are authorized and empowered to dispose of the trust fund, although of 
course bound to account to their cestuiquB trusts for its application ; yet, 
on the other hand, the cestuique trusts are considered as being fully repre- 
sented by their trustee, for which reason it is improper, in a suit for a le- 
gacy payable out of personal estate, to make the other legatees, or even 
the residuary legatees, parties to the suit ; Wainwright v. Waterman, 1 
Ves. Jr. 311. 

But in a suit by one of the residuary legatees, or one of the next of kin, 
to recover hb share of the residue of personal estate, the other unpaid 
residuary legatees, or next of kin, are necessary parties ; Skerrit v. Birch, 
3 Bro. C. C. 229. 

Notwithstanding these several exceptions, the General Rule requiring that 
all persons interested should be brought before the Court, was found to 
press heavily on the suitor, and to occasion very serious expense and delay 
in the prosecution of the suit. 
In order to A main object, therefore, of the late General Orders has been to cheapen 

leuen the delay and expedite litigation, by dispensing altogether with large classes of parties, 
aiuin? eo Itv P'^^^'ously considered necessary, and by dispensing with the appearance and 
MTertl pArtios answers of a numerous body of parties, who may be termed ^< special de- 
are now diso fendants,'' and who, without much expense to the fund, or delay to the 
g>nied with, g^j^ ^^^ ^^^ bound by the proceedings. Thus, the persons beneficially 
1. The Ute interested in real estate, as we have already observed, must have been, in 
Btdes render most cases, made parties to a suit for a sale of the estate ; see ante, p. 35 ; 
of'reil Mtftr*^ but the late General Orders have applied to suits concerning real estate, 
tmneceffory ^^^ rule heretofore confined to suits concerning personal estate, which 
parties. makes the trustee represent the cestuique trusts ; for now, in all suits con- 

cerning real estate, where the estate is vested by conveyance or devise in 
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trustees competent to sell ; or where the trustees have an immediate power 
of sale of real estate, which it is their duty to execute ; such trustees shall 
represent the persons beneficially interested in such real estate, or the pro- 
ceeds thereof, so that the latter need not be parties to the suit, subject, 
however, to the following observations, viz. : 

If the trustees be incompetent to give discharges, hoik for the proceeds But note a ra* 
of the sale and for the rents and profits of the estate until sold, the trustees ^« between 
will not, in the Court of Exchequer in Ireland, represent the cestuique chancery and 
trusts, who must therefore all be brought before the Court, as special de- Exchequer, 
fendants, in the mode prescribed by the Rules. 

The power to give discharges may be implied ; Ball v* Harris, 4 MyL & 
Cr. 264 ; Id. 420. If the suit be in the Court of Chancery, it seems to be 
immaterial whether the trustees are or are not competent to give discharges 
for the proceeds of the sale. 

But if the trustees be incompetent to give discharges for the rents and 
profits until sale, the persons beneficially interested in such rents and pro- 
fits shall, in a Chancery suit, be represented, not by the trustees, but by the 
person entitled to such rents and profits at the time of filing the bill, who 
musty therefore, in Chancery, be served with subpcena in the ordinary way. 

2. The trustees shall represent the cestuique trusts in the same manner «rhe trustee of 
only, and to the same extent only, as executors or administrators in suits real estate re- 
concerning personal estate, represent the persons beneficially interested Pi'^^^tsthe 
therein. If, therefore, a suit be instituted by a person interested in the no further than 
surplus or residue of an estate which will remain afterpayment of debts, does the trustee 
&c charged thereupon, the several other parties interested in such surplus ^' P^*®'>»l 
or residue must be parties. 

d. The Court may at the hearing, or in the Court of Exchequer, at any 
time pending the cause, order the cestuique trusts to be made parties ; 
tee Osborne v. Foreman, 2 Hare, 656 ; General Orders in Chancery, Nos. 
24, 25, and 26 ; and General Orders, Exchequer, No. 16. 

4. The trustee will not represent the cestuique trust if the equitable 
interest only be vested in the trustee, without a power to sell, Turner v. 
Hind, 12 Sim. 414. 

It may be useful to observe, that cases upon the General Order of the Note the ra- 
Coort of Chancery in England, issued 26th August, 1841, No. 30, being riance between 
the Order corresponding with those under consideration, must be read with ^® j^^ ^J^^ 

t t ▼ . 1 • . mi r^ 1* I n t t CourtS lU IrO- 

canlion by the Irish practitioner. The English Rule seems to apply to laud, and those 
thom cases only where the legal estate is vested in the trustees by devise $ of the Court of 
Tomer v. Hiad, sup. (12 Sim. 414) ; Wealherby v. St. Georgio, 2 Hare, ^*^^ *° 
624 ; Osborne v. Foreman, Id. 656 ; Turner v, Hyde, 5 Jur. 1 129 ; and see 
Wilton V. Jones, 2 Y. & Col. C. C. 244. 

The Irish Rules are more extensive^ embracing cases where estates are 
Tested in trustees by deed, as well as by will ; and also cases where trustees 
have a mere power of sale, without any estate in the land to be sold. 

The heir at law of a testator was heretofore considered a necessary party 2. The late 
in a suit to execute the trusts of a will of real estate, although the heir be Rules render 
altogether disinherited, so as to have no interest whatever in the estate j ^tor^uimeccs.*" 

x2 
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mrj io fuit to and if no heir could be found, the Attorney-General was made a partj to 

of wnM^^ib ^^^ **'" ^^^ ^^^ execution of the trusts of the will. 

changing t^ho ^ ^^^ y®^ '^ ^^^ testator had by act inter otvot, conveyed bis entire estate 
Uw on this tub- upon trusts, so as to leave himself no surplus neither the gran tee, nor, 
i^^^- after his death, his heir, would be necessary parties to a suit for execution 

of the trusts of the deed. Nor if the testator had made a prior will would 
the devisees in the Grst will be parties necessary to a suit for execution of 
the trusts of the latter will ; Mitf. PI. 172 (4th ed.) 

And even though the plaintiffs did not seek to have the will formally 
proved and established against the heir at law, but only to raise ^ charge 
on the estate, still the effect of the suit being pro ianio to dispose of the 
inheritance, the heir was required to be before the Court ; bat if the 
plaint iff^s object was only to raise a charge, one witness to the will, who 
could prove all the requisites, was always considered sufficient ; whereas, if 
the plaintiff* wished to have the will declared to be duly proved as against 
the heir at law, it was and is necessary to examine all the witnesses to the 
will. 

If, indeed, the fact were charged and proved, that the heir was oat of 
the jurisdiction, the Court would, upon proof of the due execution of the 
will and sanity of the testator, have directed the execution of the trusts 
of the will, notwithstanding the absence of the heir ; and where there^had 
been several years' quiet possession under the will, the Court directed a 
sale without making the heir a party. 

But decrees made in the absence of the heir would not prevent him from 
afterwards disputing the will, Mitf. PI. 172 (4th ed.) 

Such was the law of the Courts on this subject ; but now in suits to ex<* 
ecute the trusts of a will, it will not be necessary to make the heir at law a 
TJnleii a decree party ; the plaintiff*, however, will be at liberty to make the heir at law a 
it required that party, where he desires to have the will established against him. For ex« 
MUbl hed ample, in a suit by trustees of a will disposing of real estate, the trustees 
againit the ™ay he unwilling to act in the trust without having the will proved in such 
heir ; a way as to protect them against the possibility of the heir at any time dis* 

puling the will ; and, in such case, they may file a bill against the heir, 
praying that the will may be established against him, and that the trusts 
thereof may be carried into execution : if the heir admit the will, such ad* 
mission will dispense with proof of the execution of the will and of the 
sanity of the testator, which if the heir were not a party would seem to be 
necessary, regarding the devise merely in the light of a conveyance, and on 
the same principle that such proof was always required if the heir were 
abroad, 
which will ne- If the heir be an infant, the Court would not establish the will against 
▼er be made hj^,^ even if he were before the Court, so that there can be no object in 

Even independently of the Rule under consideration, it would seem to 
be no objection to the title of an estate sold under a decree directing a sale 
of the devised estate, that the heir of the devisor was not a party to the 
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Wilt. See WakemaD v. Duchess of Rutland, 3 Ves. 233 ; also, General 
Order in Chancery, No. 27 ; and General Order, Exchequer, No. 17. 

Again, in the case of a joint and several demand, the rule that all persons 3. The late 
interested must be parties, prevented the plaintiflf from suing any of the Rulet reader 
parties liable, without making them all parties, all being interested in the ^^^^^^^ 
amount, Blois v. Blois, 2 Vent. 348. Thus, in the case of principal and jointlj and iie» 
surety, it often happened that the circumstances of the principal debtor Terally liable 
were such as to leave no hope of recovering any part of the debt from him» Y*^ ^® aefen* 
yet was he a necessary party in a suit against the surety. 

But now, each party liable may be sued separately ; as, for example, if a 
breach of trust be committed by co-executors, the cestuique trust may pro- 
ceed against one in the absence of the others, Perry v. Knott, 5 Beav. 293 ; 
Kellaway v, Johnson, lb. 319 ; so also the plaintiff may file his bill against 
one or more of the sureties, without making the principal or other sureties 
parties to the suit. Still, however, if the demand be joint, all the parties 
liable must be made parties; see Allan v. Houlden, 6 Beav. 148; and 
though the demand be joint and several, all the parties liable may be made 
parties by the plaintiff, if he think fit ; or upon the motion of the defendant 
before the hearing, or by the direction of the Court at the hearing ; Orders 
in Chancery, No. 24 ; Orders in Exchequer, No. 18. So far, as to the 
operation of the late Chancery Orders in reducing the number of parties 
necessary to the frame of a bill in Equity. 

But this is not the only mode by which these Rules diminish the expense ^^ ^^ order 
of an Equity suit. In almost every Equity suit there are certain parties ^^ ^^^ del^ 
against whom no direct relief is sought ; they are brought before the Court and expense of 
in order to bind their interests by the decree, and to make the suit perfect a suit, the late 
in its frame, according to the rule before referred to, that all parties inter- ^^j-in^iff ^^ bin^ 
ested in the subject of the suit, or whose rights would be affected by the special defen- 
decree, ought to be parties. Against these defendants, no direct relief is <lAnt8 by the 
sought, no account, no payment, no conveyance; their personal interest ^'?u^tthSr 
in the result of the suit is concurrent, or, at least, not conflicting with that appearance or ' 
of the plaintiff, save so far as they seek to establish a claim against the answer; 
plaintiff for their costs.- 

The provision of the late Chancery Rules with respect to these defen- 
dants, is to dispense with subpcma to appear and answer, and to authorize 
the plaintiff to serve them instead thereof with a notice, as directed by the 
15th General Rule in Chancery, describing the suit by the parties' names, 
and its object, as regards the defendants in question ; and after entering a 
memorandum of such service, pursuant to the I6th General Rule, the 
plaintiff is enabled to proceed in the cause as if the party so served were 
not a party thereto ; and yet the party so served shall be bound by the 
proceedings in the cause, as if he had appeared to and answered the bill. 

Provided that the plaintiff may, if he think fit, serve such defendant with ^"* plaintiff 
whpana to appear and answer, on the terms of paying the costs occasioned ^qu'i^e their* ' 
thereby, unless the Court shall otherwise direct. answei', subject 

Provided also, that such defendants may^ if they think fit, at any time to/»rtmd/acte 
within three weeks after service of the notice, obtain an order for liberty ^J^, ^^^ 
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■o also the to enter an appearance in the common form, and answer the billy on the 

dant8^a*^*if **'^™* ^^ P»y>ng costs occasioned thereby, unlets the Court shall otherwise 

they wm. 'ap- direct. 

pear and an* Provided also, that such defendants may, if they think fit, at any time 

•^•'' within three weeks after service of the notice, obtain an order for liberty to 

tice of the peo- ^^^^^ & special appearance under the 19th General Rule in Chancery, and 

ceedingt in the thereupon to be served with notice of all proceedings in the cause, and to 

^""•^ appear thereon, but upon the terms of paying costs occasioned thereby, 

ever, to primd ""'^8* ^^© Court shall otherwise direct. 

facie liability Provided also, that defendants who are infants must be served with mln 

to costs. pcma to appear and answer in the ordinary way. 

^"'"h^'iTT* ^" ^**® ^^ defendants out of the jurisdiction, the Court may direct service 

with as special ^^ ^^® notice under the 15th Chancery Order, along with the subpeena ; 

defendants. and thereupon such defendants shall be considered special defendants, as if 

But defendants residing within the jurisdiction ; see Fulton v. D'Orsay, 6 Ir. £q. R. 279. 

out of the juris- Creditors by judgment or recognizance affecting the lands the subject of 
diction may. •.•#•..• • •• . • i j *. j <. -^l* 

suit, if not in possession, are to be considered as special defendants within 

by judgment or ^^® meaning of these Rules ; Orders in Chancery, dated 27th March, 1843, 

recognisance Nos. 15, 16, 17, 18, 19, 20, 21, and 22. 

must be dealt Xhe late General Orders of the Court of Exchequer in Ireland, corres^ 

defendantaT* P®"^ '" substance with the foregoing Chancery Orders respecting parties 

Note the rari- against whom no direct relief is sought, with this difference, however, that 

ance in this re« the Court of Exchequer, instead of directing special defendants to be served 

•pect between ^ijj, ^ notice, has adopted the English Rule, which requires that the special 

Chancery and defendant shall be served with a certified copy of the bill, omitting the in- 

those in the terrogating part, and note annexed. General Orders, Exchequer, No. 9. 

Exchequer. fhe Exchequer Rule in this respect seems, on the whole, the better one ; 

the £xche- ^y^^ attendance of the special defendant at the office of the plaintiS^s soli- 
finer copy bill * , * , 
to be served ^i^^i* ^o r^^^ ^^® ^^Py hill, may be very inconvenient to the parties ; and 

Instead of no* although the special defendant is entitled to a copy of the bill, on payment 
^' of scrivenery fees, yet the delay of procuring this copy may render it diffi* 

cult for the special defendant, within the period of three weeks after the 
notice served, to ascertain whether he ought to enter an appearance or not. 
Besides, the expense of these copies would seem more fairly payable by the 
plaintiff*, who has the hope of being ultimately reimbursed, than by the spe^ 
cial defendant, who has no such hope, and whose desire is to avoid litiga* 
tion. 

Another variance between the course of proceeding with respect to spe- 
cial defendants may here be noticed, although belonging to the subject of 
practice, rather than to that of pleading. 

In the Court of Chancery in Ireland, when the special defendant shall 

not enter an appearance within the period of three weeks after service of 

notice under the 15th Rule, the plaintiff'may proceed in the cause as if the 

special defendant were not a party thereto ; Orders in Chancery, No. 17. 

And in the Ex* Whereas, in the Court of Exchequer, if the special defendant shall not 

chequer an or* enter an appearance within three weeks after service of a copy of the bill 
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under the 9th Order, the plaintiff may apply to the court by motion of der for liberty 
course for leave to proceed in the cause, as if the special defendant were '® proceed 
not a party thereto ; see the Irish Exchequer Order, No. 11. special defen- 

In this respect also the Exchequer Rule appears to be an improvement dnnt must be 
upon that in Chancery ; the order for liberty to proceed as if the special obtained, 
defendants were not parties, like the order to take the bill pro confesso^ will 
be read at the hearing of the cause, and thus it will appear on the face of 
the decree that the proper proceedings were taken as against the special 
defendants, as' well as against the other parties to the record. 

As to the form of the affidavit of service of the special defendant, the Affidarit of 
following are decisions upon the corresponding English Rule, No. 24 ; "f ^*®® o' "o- 
Gibson v. Haines, 1 Hare, 317 ; Blew v. Martin, I Hare, 150,n.(6); Haigh biu. 
V. Dixon, 1 Y. & Col. C. C. 180; Sherwood v. Rivers, 2 Y. & Col. C. C. 
166 ; Davis v. Prout, 5 Beav. 102. 

The prayer that the special defendant, on being served with the notice, 
or copy of the bill, as the case may be, may be bound by the proceedings 
in the cause, ought to be inserted in the prayer of process ; Gibson v, 
Haines, Mip, (1 Hare, 317). 

The rule applies to amended and supplemental bills as well as to original 
bills, but not to bills of revivor ; and if a supplemental bill be filed against Special defen- 
special defendants, it seems necessary that the suit should be prosecuted to ^*°^ "® bound 
a decree, and therefore that there should be an answer filed by at least one |q ^i^^ ^^^^ ^^ 
defendant ; for the special defendant will be bound by the proceedings, not wliicli they are 
in the original cause, to which he is no party,but in the supplemental cause; P*^>«» only- 
O'Brien V. Creagh, 6 Ir. Eq. R. 129. 

If the plaintiff should treat as special defendants those from whom he Parties to be 
ought to have required an appearance and answer, his bill will be defective ^T^^*^ " 'P®' 
for want of parties ; Marke v. Locke, 2 Y. & Col. C. C. 500 ; Adams v. ^^ . 
Painter, 8 Jur. 1063; and, on the other hand, if the plaintiff should require 
an appearance and answer from a party whom he should have dealt with as 
a special defendant, the costs occasioned by his so doing shall be paid by the 
plaintiff, unless the Court shall otherwise direct ; Orders in Chancery, Nos. 
15, 21 ; Orders in Exchequer, No. 9. What parties to a suit are to be dealt 
with as special defendants, is a question, therefore, demanding the Pleader's 
closest attention. It is easy, indeed, to give the answer furnished by the 
words of the Order, *< those against whom no account, payment, convey- those against 
ance, or other direct relief is sought." But it is not so easy to define the whom no din ct 
particular cases which do, and which do not, come within this Rule. ^ ' 

The principal defendants in the suit, the owners of the estate which the not the princi- 
plaintiff seeks to sell, those between whom and the plaintiff the controversy P** « *° » 
exists, are plainly not to be treated as special defendants ; Barkley v. Lord 
Reay, 2 Hare, 306 ; nor parties who have a legal estate, if the plaintiff seek nor those who 
forasale, or a conveyance of such estate ; nor prior mortgagees, if the plain- *«*o to contey ; 
tiff seek to redeem them (as to the necessity of such redemption, see post, °^^ ^^°^ ^^ 
p. 82 ; Balfe v. Lord, 2 Dru. & War. 480 ; Rolheram v, Webb, 4 Ir. Eq. R. 52 ; deemed or forc- 
Attorney-General v. Redmond, 2 Jones, 254 ; Perrott t;. O'Halloran, 2 Ir. closed ; 
Eq. R. 428) ; nor puisne mortgagees or incumbrancers, if the plaintiff seek 
to foreclose them ; Adams v. Paynter, 8 Jur. 1063; nor creditors liable to 
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nor those whom 
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seelu to deprive 
of their estate 
or interest. 



Bat mere for- 
mal parties not 
required to do 
any act; 

or those who 
hare interests 
concurrent with 
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or those who 
hare merely 
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It may be ar- 
gued that equio 
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brancers puisne 
to plaintiff, 
ought not to be 
made special 
defendants, 
where the de- 
cree does not 
provide for 
them. 



account for rents recei?ed or receivable by them, if plaintiff require sueli 
account ; nor subsequent annuitants, if plaintiff seek a sale dischtt-ged of 
their annuities ; nor any specific incumbrancers on an estate sought to b« 
recovered by a bill in nature of an equitable ejectment ; for io such case the 
plaintiff claims adversely to the interests of all these parties, and they among 
them represent the hostile claimant of the estate, the title to which is ia 
controversy ; Marke v. Locke, svp. (2 Y. & Col. C. C. 600). 

On the other hand, formal parties, or, as they are termed, amicable de- 
fendants, who are brought before the Court merely for the plaintiff's pur- 
poses, if they have no legal estate vested in them, ought to he dealt with as 
special defendants. 

Parties having concurrent interests with that of the plaintiff, a% for ex- 
ample, the other residuary legatees or next of kin, in a suit by one of them 
to recover his share of the residue, ought to be made special defendants, 
for these parties do not deny the plaintiff's title ; on the contrary, they have 
a common title with the plaintiff, and are equally interested that the amount 
of the residue and their respective rights therein should be ascertained ; the 
only object in making them defendants is to bind their interests by the decree. 

Parties representing equitable charges upon an estate of which the plain- 
tiff seeks a sale merely, and not a foreclosure, ought, generally speaking, to 
be dealt with as special defendants. Against them the plaintiff seeks no 
account, no payment, no conveyance ; the object in bringing them before 
the Court is to bind their interests by the decree in the cause, and as those 
interests have no existence except in the contemplation and by the law of a 
Court of Equity, and can be asserted in Equity only, so they can be effec* 
tually bound and extinguished by a decree ; moreover when a sale is had, 
pursuant to the decree, the equity of these incumbrancers is transferred from 
the estate sold, to the proceeds of the sale ; for whether they be {^aiotiffiH 
defendants, or reported creditors, it is considered that the decree was pro- 
nounced, and the sale effected, at their instance and for their benefit ; the 
produce of the estate, when converted into money, is distributed among the 
parties entitled, according to their respective rights and priorities, so thai 
the creditors in question have interests not conflicting but concurrent with 
that of the plaintiff. No direct relief is sought against them, not even thai 
they should join in the conveyance to the purchaser ; for it is now held^thai 
a purchaser under a decree is not entitled to a release of equitable incum- 
brances vested in parties bound by the decree ; Keatinge v. Reatinge, 6 Ir« 
Eq. R. 43 ; Webber v. Jones, ib. 142. 

It may be objected that x\iB puisne creditors derive no benefit from a suit 
in which the Court will only decree a sale of a competent part of the estate 
for payment of the demands of the plaintiff and of prior and contemporaneous 
incumbrances ; but where there was a surplus fund in Court produced by the 
sale, a subsequent incumbrancer might, independently of the late Orders, have 
obtained a reference to ascertain his rights in regard to such surplus ; Mackay 
V. Martins, 1 Ir. Eq. R. 331 ; Davis t;. Rowan, 3 Dru. & War. 478 ; but see 
St. Antonio v. Adderly, Beatty, 183. 

And now the late General Orders provide, that in every decree hereafter 
to be pronounced on behalf of an iucumbraucer, there shall be a direction 



ON NBW RULB8 l» CHANCBRT AND BXCHBQUBH. 303 

to report all incumbrances) and iheir respectnre prierkiea* The [d)unli^ but the tnawer 
bowefer, is at liberty, if nece6sary» to procure a.aeparate report of his owb ^*!^ ^^® 
rights, and those of incumbrancers prior to^ and contentporaneons with hauTm intarMt 
bis demand ; and any surplus produce of sale under the decree shall, if the ooncnrreiitwltli 
Court shall so order, he distributed among the reported incusAbrancers, sub- theplafaitur«. 
sequent to those, for payment of whose demands, the sale may have been had. 

In the Court of Exchequer, the decree may, if the Court shall see fit, 
provide for payment of all the reported demands, or else the decree shall 
reserve hberty to any incumbrancer report ed,^ and not so provided for, to 
apply for a further sale, provided he be entitled to have his demand raised 
by a sale ; if not so entitled, the Court, at hb instance^ and for bis benefit, 
may appoint a Receiver over the unsold land. 

In the Court of Chancery, whether the decree to account bear date be» 
fore or after the date of the Order, a subsequent incumbrancer may apply 
to the Court by petition for a further sale, if entitled to have his demand 
raised by a sale ; otherwise the Court, at his instance, and for his benefit, 
may appoint a Receiver over the unsold land. See the General Orders in 
Chancery, No. 102, and in the Exchequer, No. 94. 

It ^outd be noticed that these Orders apply to suits by tttciUDbrancers Commenti on 
only, not to suits by trustees, executors, &c. *^*J*ir ^*^** 

The object of these Orders appears to have been to diminish the delay -^q^ 102 ciuui. 
and expense of Equity litigation, by inducing creditors to come in and prove eery. No. 94, 
under decrees, and at the same time to do away with the injustice of bind- ^^ch^qaor* 
ing a puimt creditor by a decree, without providing for the payment of hia 
demand. 

Under the General Order of Chancery bearing date the 28nd of June, Order dated 
1842, it was the practice to permit all creditors to prove their demands, ^^^ ^^®* 
even tlmse subsequent to the plaintiff^s demand ; but as that order seems 
to be abolished by the sweeping words of the General Order, dated 27th 
March, 1843, No. 1, it seems unnecessary to discuss its provisions ; see 
Harvey v. Lawlor, 3 Dru. & War. 168 ; Montgomery v, Southwell, 3 Dm. 
& War. 171. 

When a defendant objects by demurrer or [^ea, that the bill is defective The new Rules 
for want of parties, the point must be disposed of before the suit proceeds ^^^.^''^^^^ 
further. But previous to the late Greneral Orders, when the objection was opinion of the 
taken by answer, the plaintiff could not have had the opinion of the Court Court upon an 
upon the point, until the cause came on to be heard in presence of all par- objection in «n- 
ties, ia which case the delay and expense to the plaintiff, occasioned by al. of ptfttee ; 
lowing the objection, was often a very serious injury ; and, on the other 
hand, if the plaintiff yielded at once to the objection, and amended his bill,, 
be incurred the risk of paying the costa of unnecessary parties. 

But now the late General Orders provide, that when a defendant sbaU, by 
his answer, suggest, that the bill is defective for want of parties, the plain- 
tiff shall be at hberty to set down the cause for argument, as against such 
defendant, upon that objection only, Bradstock v. Whatley, 6 Beav. 451. 

And if a defendant shall, at the hearing of a cause, object that a suit is And if the ob- 
defective for want of parties, not having taken the objection by plea or an- i®c^o° ^ >>ot 
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•wer, the Court shall be at liberty to make a decree saving the rights of the 
absent parties, Faulkner r. Daniel, 3 Hare, 199. 

But the Court will not, under this Rule, make a decree which would pre- 
judice an absent party, Kimber v, Ensworth, 1 Hare, 293-296 ; Walker v. 
Jeffreys, Id. 341 ; May v. Selby, 1 Y. & Col. C. C. 235 ; Richardsoo v. 
Larpent, 2 Y. & Coll. C. C. 507. 

If the plaintiff should neglect availing himself of this Order, and proceed 
to hear his cause, notwithstanding an objection for want of parties, his bill 
may now be dismissed for want of parties, and liberty to amend may be re- 
fused. 

The cause must be set down on the objection for want of parties vrithin 
fourteen days after the answer filed, and not afterwards, without a special 
order ; Kershaw «. Clegg, 1 Tur. & Phil. 120 ; see the General Orders in 
Chancery, Nos. 47, 46, and the General Orders in Exchequer, Nos. 37, 38* 

The prayer of process is the part of the bill chiefly affected by these Rules 
as to parties ; for the form of this prayer see/iot<, p. 310. 

Before leaving the subject of parties to a suit, the following points may 
be noticed. 

If the plaintiff alleges by his bill and proves, that a person who^ if living, 
would be a necessary party, is dead, insolvent, he thereby dispenses with the 
necessity of making the personal representative of such person a pftrty ; 
Seddon v, Connell, 10 Sim. p. 79. 

If a defendant object at the hearing for want of parties, and succeed io 
his objection, after having admitted by his answer that there are no other 
parties required than those before the Court, he shall pay the costs of the 
day ; Price v. Berrington, 2 Beav. 286. 

A person named as a defendant, who has not answered, may be bound 
by the decree, with his own consent and that of the plaintiff alone ; but if 
not named as a defendant, he cannot be so bound, without the consent of 
all parties in the cause ; Asbee v, Shipley, 6 Mad. 296 ; Dyson v. Morris, 
1 Hare, p. 420. 

Where judgments are obtained pending the suit, against a party in the 
cause, the judgment creditors are not necessary parties, unless required to do 
some act ; Massy v. Batwell, 5 Ir. £q. R. 382 ; Barron v. Barron, cited lb. 
368 ; Leake v, Leake, 5 Ir. Eq. R. 361 ; or unless they affect the legal estate, 
Parkinson v. Piper, 8 Jur. 1111; and see L'Estrange v. Robinson, 1 Hog. 
202, and ante, p. 33. 

The Rules designed to diminish the length of pleadings are next to be 
considered. According to the practice, which existed previous to these 
Rules, the bill required all the defendants to answer all the matters pre- 
viously mentioned in the bill, and that as fully as if the same were again 
repeated, and they particularly interrogated thereto, and then the bill pro- 
ceeded to interrogate to the most important statements and charges, with 
the particular circumstances belonging to each ; see ante, p. 19. It was not 
sufficient for the defendant to answer the stating and charging part of the 
bill, unless the answer to these parts could be framed so as also to furnish 
an answer to the interrogatories ; nor, on the other hand, was it sufficient 
to answer the interrogatories alone, for the answer was open to exception. 



OM NBW RULES IN CHANCERY AND BXCHEQUBR. 305 

if any material statement or charge in the hill were left unanswered^ and this 
was the case not with regard to the principal defendants only, for the requi-> 
sition to answer was usually directed in the same terms to all the defen- 
dants. The consequence was, that the record was loaded with a vast mass Inconreiiieiice 
of matter, useless, and worse than useless, to the plaintiff, increasing mate- ^^ 
rially the costs of the suit ; and scarcely an answer was filed, but might 
have been referred, either for impertinence in answering too much of the 
bill, or else for insufficiency in answering too little. The omission of one , 
interrogatory often proved a trap for an exception, so that the practice was 
found inconvenient both to plaintiff and defendant. It is true that the NotwHlwtaDd* 
defendant was bound to answer so much only of the bill as made a case iug efforts to 
against himself ; he was not bound to answer as to matters which might ^isooiirage pro«- 
assist the plaintiff in procuring a decree against others, and the Courts were 
anaious to discourage, as far as they could, needless prolixity in pleading ; 
see the cases cited ante^ p. 46, and O'Reilly v. Ward, H. & Jones, 815. 

The Court of Exchequer, too, had, by the General Order of the 1st of 
December, 1836, directed that the plaintiff should, at the time of service 
of tubpcena to appear and answer, also serve notice on such of the defen- 
dants (if any) as were made parties as formal defendants, stating the right 
in which they were made parties, and also if any defendant was made party 
as a trustee, stating whether the co-trustee, or cestuique trusi of such de- 
fendant were parties defendants ; and by such notice the plaintiff was to 
inform any such defendant, that he was not required to answer the bill at 
length, but merely to admit or deny the fact of his being trustee, or the 
other formal matter with which he was charged, and the plaintifi^ by such 
notice, was to offer to consent that such answer be received without oath, 
and if the defendant was one of two or more trustees, . all were to be re- 
quired to join in one formal answer, upon pain of losing costs of answer and 
paying plaintiff costs unnecessarily incurred thereby, and trustees who 
might have answered jointly, answering separately were not to have their 
costs, &c.; but, subject to the foregoing observations, a defendant was bound, 
previous to the late General Rules, to answer every matter in the bill, which 
could be of the least use in enabling the plaintiff to procure a decree against 
him, and if the defendant submitted to answer at all, he was compelled to Defendant mo* 
answer fully every matter which was material, and which would not have swering must 
aubjected him to forfeiture, or to a breach of professional confidence ; Jones J*^® «nfwered 
r. Pugh, 12 Sim. 470. ^' 

The case of a purchaser for valuable consideration without notice, was 
at one time considered an exception to the rule, but afterwards it was 
settled otherwise ; Hare on Discovery, 256 ; Tipping v. Clarke, 2 Hare, 
p. 392 ; Lancaster «. Evors, 1 Ph., 349. 

The plaintiff himself frequently increased the length, or rather the And eren fbr- 
number of the pleadings by pressing for answers from defendants who "*** defendants 
could not be expected to make any useful discovery. Indeed in the Court ^„,„ . 
of Exchequer, until the late General Orders, the bill could not be taken 
as confessed, or rather a decree on sequestration, as it was termed, could 
not be procured, until process to a sequestration was entered against the 
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defendant for want of his appearance or answer, and such process is still 
necessary in suits to foreclose in mortgage cases, under the Statute of the 
^ Geo. 2, c. 14, and suits to perpetuate the testimony of witnesses, under the 
Statute of the 13 Geo. 2, c. 9 ; General Orders in Exchequer, Nos. 19, 22. 
Defendant! an- The defendant too sometimes added very uselessly to the length of the 
■wered long record, by answering at length those statements in the bill of which he was 

statements altogether ignorant. 

ttioagh unable . 

to give an? in* According to the provisions of the late General Orders : 

formation. I. The interrogatories, and in the Exchequer, the statements also in the 

Jlecent Rules bill shall be divided as conveniently as may be, and numbered conseco- 

^^^"•ect tivelv. 

Interrogato* ^' , 

ries, &c., to be 2. The interrogatories, and in the Exchequer, the paragraphs also, whidi 

divided and each defendant is required to answer, shall be specified in a note at foot of 

''"d def^(Unt ^^^ ^*^'' ^^*^^ "^^® ^^^^^ ^® considered as part of the bill ; see the General 
bound to an- Orders in Chancery, Nos. 12 and 13, and in the Exchequer, Nos. 6 and 7. 
swer such only 3. The bill shall no longer require the defendants to answer the entire 
"'^li'^^* bill, but shall require each of the defendants to shew cause, if he can, why 
■wer. plaintiff should not have the relief prayed by the bill ; in other words, te 

state his defence, and to answer such of the interrogatories, and, in the 
Exchequer, such of the paragraphs also, as by the note at foot of bill, the 
defendants respectively are required to answer; General Order iu Chan- 
cery, No. 14, and in the Exchequer, No. 8. 

4. A defendant in the Court of Chancery, is no longer bound to answer 
any statement or charge iu the bill, unless interrogated thereto, and a de- 
fendant in Chancery shall not be bound to answer any interrogatory except 
those he is in manner aforesaid required to answer ; General Orders in 
Chancery, No. 45. 

A defendant in the Court of Exchequer is no longer bound to answer 

any statement, charge, or interrogatory in the bill, unless those he is in 

manner aforesaid required to answer; General Order in Exchequer, No. 

35. 

Defendantmust 5. A defendant in either Court is no longer at liberty to answer any 

not answer by statement or charge by stating his ignorance thereof, unless he be interro- 

Aoranceof imit- S^^^^ thereto, or, in the Exchequer, unless he be required, by the note at 

^rs he is not foot of the bill, to answer such statement or charge ; General Orders in 

required to Chancery, No. 45 ; in Exchequer, No. 35. 

* 6. A defendant may now, by answer, decline answering any interrogatory, 

by answer de- ^^^^ ^" ^^® Exchequer any statement also, from answering which he might 
cline answer- have protected himself by demurrer ; General Order in Chancery, No, 45^ 
^«- Exchequer, No. 36. 

But still a defendant must answer fully, save so far forth as he may be 

enabled to protect himself by demurrer. If he is under the necessity of 

relying on new matter, not appearing on the bill, the defendant must plead, 

or else answer fully. 

Plaintiff shall 7. The plaintiff shall not, in any case, issue a writ of attachment, or 

not unnecessa- ggquestration, to enforce the answer of a defendant, unless the purposes of 

answers. ^^^ s"i^ cannot be obtained by taking the bill as confessed against him. 
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nor> in the Court of Exchequer, unless an affidavit to that effect shall have 
been previously filed 5 General Orders in Chancery, No. 48 ; in Exchequer! 
No. 32. 

Upon the foregoing Orders the following observations may be made. A Recent deei- 

defendant must file at least a formal answer, although his name be omitted ^^°"A°th^^ 

in the note at foot of the bill, Wilson v. Jones, 12 Sim. 361. . new RoleB, 

It is not necessary to prefix a number to each separate interrogatory, or^ 1. Defendant 

in the Exchequer, to each separate paragraph, but merely to divide them •s^nst whom 

into batches, as conveniently as may be ; . and a defendant called on to an-* '^^^ 

swer a paragraph or interrogatory, of a specified number, must answer all that answer, 

is included under that number, Boutcher v. Branscombe, 5 Beav.541. 2. interroga- 

It is proper to number the interrogatories though there be only one de- tories may be 

fendant, for it has been held that where there is a sole defendant in Chan- J*^*f®** ^"**^ 

batches. 

eery, he is not bound to answer any statement or charge in the bill unless ^ _^ 

interrogated thereto ; Lynch v. Lecesne, 1 Hare, 626 ; Millar v, Millar, 6 should be di- 

ir. £q. R. 308; Hughes v. Lipscombe, 3 Hare, 341. But see 5 Beav. Tided and num- 
e^^ bered, even in 

As a matter of prudence also, it seems right, even in the case of a sole defendant, 
defendant, to number the interrogatories, for it may be necedsary to amend 
by adding parties, which amendment would be facilitated by the previous 
division of the interrogatories. 

Where the interrogatories are not properly numbered the Court will stay 4. If the Roles 

toroceedinirs until the General Order has been complied with ; Boutcher r. ^. "®' f^"* 
TO u rtiu tLAi \ plied with pro- 

Branscombe, sup. (5 Beav. 541.) ceedlngs will 

In some cases bills filed in violation of the General Orders will be taken be stayed, 
off* the files of the Court, Tommey v. White, 6 Ir. £q. R. 303. 

It may be useful to observe, that although a defendant is not bound to Observations 

answer any statement or interrogatory which he is not required by the bill f'teproBato^*^ 

to answer, still, if by answering such matter he conceives that he will ries. 

strengthen his defence, he is at liberty so to do, with this restriction, that Defendant maj 

he must not answer as to matters to which his answer is not required, by f""7®' ™***®'* 

merely stating his ignorance thereof. quired to an- 

Again, these Rules do not oblige a defendant to answer an interrogatory "^cr. 

that is irrelevant, or immaterial ; General Orders in Chancery, No. 79 ; or Defendant not 

which is not founded on some statement or charize in the bill. bound to an- 

® swer an inter* 

In dividing the interrogatories, and the paragraphs, when necessar}', the rogatory imma- 

Pleader should have regard to the requisition at the foot of the bill, so as teriaL 
to throw together those interrogatories or those paragraphs which each Suggestion as 
respective defendant will be required to answer ; and so as not to connect ^^'^*""8 ***• 
the interrogatories designed for one defendant, with those which are in- 
tended for another. 

In framing the note or requisition at foot of the bill, the Pleader must Suggestion as 
consider the case made by the bill against each of the defendants ; in other to framing the 
words, he must see what is to be proved, if not admitted by the defendant, ?J^*®. Ji ^^^ ®' 
in order to entitle the plaintiff to a decree against that defendant. 

The principal defendants must of course be required to answer all the With regard to 

material statements and charges in the bill ; every thing, in short, which, if ^^® principal 

defendants. 
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Crediton. 



Infinta. 



not admitted, the plaintiff must prove, in addition to the usual interroga- 
tories intended to furnish the plaintiff with such information as to the estate 
or fund in question, as will assbt in prosecution of the suit. 

The creditors and incumbrancers who are made answering parties should 
be interrogated as to the facts which constitute the plaintiff's title, as well 
as to those which relate more properly to the defendants themseWes, and 
which shew the propriety of their being made parties : they may also be 
questioned as to the custody of title deeds, or documents relating to the 
estate, or subject of controversy. 

Infant defendants may be interrogated as to the facts which shew that 
they are properly made defendants, but not as to the plaintiff's title ; for 
their answer cannot be read in evidence against them, so that their admis- 
sions will not dispense with the plaintiff^s proofs : for example, if the bill 
were filed to foreclose a mortgage, and the party entitled to the equity of 
redemption were under age, it would be needless to insert the interrog»* 
tories, as ttnte^ pp. 65, 66. Such defendant should be required only to an- 
swer as to the allegations which shew that he is the owner of the eqaity of 
redemption. 

The foregoing observations lead us further to remark, that the effect of 
the late General Orders is, in some respects at least, to increase the diffi- 
culty of drawing a bill in equity. The Draughtsman must now study his bill 
with the same anxious attention as if he were engaged in that which is 
perhaps the most important and the most difficult part of the duty of an 
£quity Practitioner, namely, advising the proofs to be made against each of 
the defendants. In Chancery, especially, he must repeat in the form of an 
interrogatory every material charge ; and in both Courts, he most, by the 
note at foot of the bill require from each defendant an answer to so much 
of the bill as will entitle the plaintiff, when the cause shall be at hearings to 
a decree against that defendant. 



FORM TO PRECEDE INTERROGATING PART OF BILL, 

m CHANCERY. 



To the end, therefore, that the sdd defendants may, if they can, 
shew why your orator should not have the relief hereby prayed, 
and may, upon their several and respective corporal oaths, and ac-> 
cording to the best and utmost of their several and respective know- 
ledge, remembrance, information, and belief, full, true, direct, and 
perfect answer make to such of the several interrogatories herein- 
after numbered and set forth, as by the note hereunder written 
they are respectively required to answer, that is to say : 

!• Whether, &c. 

2. Whether, &c. 



Form to precede interrogating Part of Bill in Exchequer. 

To the end, therefore, that the said defendants may, if they can, 
shew why your orator should not have the relief hereby prayed, 
and may, upon their several and respective corporal oaths, and ac- 
cording to the best and utmost of their several and respective know^ 
ledge, remembrance, information, and belief, full, true, direct, and 
perfect answer make to such of the several paragraphs or interrogato- 
ries herein contained as are pointed out by their respective numbers 
in the note hereunder written, to be answered by each defendant 
respectively, that is to say : 

Paragraphs, Nos. 1, 2, &c. 

Interrogatories, Nos. 4, 5, &c« 
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Prayer ofPracess^ and that special Dtfendants may be bounds in 

Chancery. 

May it please your Lordship to grant unto your orator, Her Ma- 
jesty's most gpracious writs of subpcBfuii to be directed to the said 
John Jones, James Scott, and William Smith, and their confede- 
rates, when discovered, thereby commanding them and every of 
them, at a certain day, i^id upon pain of process against them res- 
pectively for their neglect, to cause an appearance to be entered for 
them respectively, in this honourable Court, to this your orator's 
bill of complaint, and then and there, full, true, direct, and perfect 
answer make to all and sing^ar the premises, and further to stand 
to perform and abide such further order, direction, and decree there-^ 
in, as to your Lordship shall seem meet. 

And may it further please your Lordship, that the said {special 
defendants)^ upon being served with the notice mentioned in the 
fifteenth General Order of this honourable Court, may be bound by 
the proceedings in this cause, and your orator shall ever prayj &c 

A. B. \counseVs signature J\ 



Prayer ofProcesSy and that Defendants may be boundy in Exchequer. 

[TAe Jbrm of prayer of subpoena is the same as in Chancery ^ 
substituting only " Lordships^y&r ** Lordship," and the prayer that 
defendants may be bound is as follows"] : 

And may it further please your Lordships, that the said [special 
defendants], upon being served with a copy of this your orator's 
bill of complaint, pursuant to the ninth General Order of this ho- 
nourable Court, may be bound by the proceedings in this cause^ 
and your orator shall ever pray, &c. 

A. B. IcounseFs signature.J 
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Notice pursuant to the 1 5th General Order of the Courts dated the 

27th Day of March, 1843(a). 

In Chancery. 
William Jones, 



Plaintiff. 

John Styles, 
James Smith, 
William Smith, and 
John Scott, 
Defendants. 



Take notice that the bill in this cause was 
filed on the 1st day of November, 1844, for 
the purpose, among other things, oi(h) rais- 
ing the amount of a judgment obtained by 
the plaintiff against the defendant, John 
Styles, for the sum of £500, besides costs, 
in Her Majesty's Court of Exchequer in Ire- 
land, in or as of Michaelmas Term, 1841, and 
for a sale of the lands of Grange, of or to which the said defendant, 
John Styles, is seised or well entitled for an estate of inheritance. 

And you are hereby informed that you are at liberty to inspect a 
copy of the said bill, in the hands of John Molloy, of No. 20, 
Molesworth-street, Dublin, the plaintiff's Solicitor in this cause. 
And take notice, that the said bill prays, among other things, that 
you, on being served with this notice, may be bound by the pro- 
ceedings in the cause, pursuant to the 15th General Order of 
the 27th day of March, 1843 ; and you will be accordingly bound 
by all the proceedings in the cause, as if you had appeared to and 
answered the said bill, unless within the period of three weeks from 
the service hereof, you shall enter an appearance in the same man- 
ner as if you had been served with a subpcma to appear to, and an- 
swer the said bill, or a special appearance, pursuant to the 19th 
General Order of the 27th day of March, 1843. Dated this 5th day 

of November, 1844. 

A. B.(c) 

JOHN MOLLOY, 

Solicitor for plaintiff, 20, Molesworth-it. 
To the defendant, John Scott. 

N. B, — This notice is to be served in same manner as the subpcma. 



(a) Cannot be served on an infant. 

(b) State the object of the suit, so far as the person served with this 
notice is concerned. 

(e) Signature of counsel, who shall have signed the said bill. 

T 
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Form of Certificate and Notice to be endorsed on Copy Bill in the 
Exchequer^ in the Handwriting of Plaintiff*8 Attorney^ and 
served on special Defendants^ pursuant to the ninth General Rule. 

I hereby certify that the within is a true copy of the bill filed in 
this cause [omitting only the interrogating part and note at foot 
of it], and take notice that you are herewith served in order that 
you may appear to such bill, if you shall think fit, according to the 
12th and 13th Orders of this Court, made the 22nd day of January, 
1844, but that your appearance is not required by the plaintiff. 

C. D., 

Plaintiff*! AttorneT. 



BILLS BY JUDGMENT CREDITORS TO RAISE THE 
AMOUNT SECURED BY THEIR JUDGMENTS IN 
THE LIFE-TIME OF THE CONUSOR. 



PRELIMINARY DISSERTATION. 



CONTENTS: 



Rights of Judgment Creditors prior to 

** Pigofs Act." 
Present Rights of Judgment Creditors. 
Effect of charging Section qf*'Pigofs 

Act," 
Purchaser taking legal Estate how 

far ajffected thereby. 
Docketing Act, 
" Moore's Act.** 
Act for registry of Judgwkents, 
Statutes qf Limitation. 
Ejffect oft how avoided. 
Period from which the Bar of the Sttt- 

tute begins to run. 



Effect of Revivor. 

Effect of Decree, 

3 & 4 Will. IV. c. 27. 

Effect of " Trust for Payment of 

Debts." 
Act for Assignment (^Judgments. 
Judgments, how far affected by Act for 

Registry of Deeds. 
Present Rights of Judgment Creditor 

under 3^4 Vict. c. 105, s. 23. 
How enforced. 
Interest on Judgments. 
Money Orders, Decrees, ffc. 
Frame of Bill. 



Thb right of a judgment creditor to file a bill to raise the amount of his 
judgment debt in the life-time of the conusor, is founded altogether upon 
the 22nd section of the 3 & 4 Vict. c. 105, commonly called <<Pigot's Act." 
See anUf p. 89. 

Prior tOy and independently of that Statute, as we have had occasion to Rights of judg- 
observe, ante^ p. 36, the judgment creditor had no specific lien upon the ment creditors 
lands of his debtor, nor was he considered as a purchaser, for his money P"?'"*** "„ 
was not advanced upon the immediate view or contemplation of his debtor's 
real estate. By the common law he might have satisfaction of the goods 
of his debtor, or of the growing profits of his lands. The Statute Westm. 2, 
enabled him to obtain actual possession of one-half of his debtor's lands ; 
so that the judgment creditor might issue execution against the person or 
personal estate of the debtor, or ebe extend his real estate under an elegit 
issued on the judgment, 2 Crui. Dig. 50, (Srd ed.) ; and if unable to recover 

y2 
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possession by eject meut of a moiety of his debtor's lands, by reaon of 
outstanding terms or other temporary bars, he might have 6led his bill for 
the purpose of recovering that which he might have had at law, but for the 
legal impediments, Neate v. Duke of Marlborough, 8 Myl.& Cr. 407 ; and 
by force of the very beneficial Act, called ** the Sheriff's Act," he might ob- 
tain a Receiver over the entire lands of his debtor, not already in the posses- 
sion of prior incumbrancers ; Smith v. Egan, Sausse & Sc 238. If the estate 
of the conusor were mortgaged, the judgment creditor might redeem the 
mortgage, Tunstall v, Trappes, 3 Sim. 300, and thus acquire the same 
rights that the mortgagee possessed, including a right to sell a competent 
part of the estate for payment of the mortgage debt, and prior and con- 
temporaneous charges ; and if any surplus should remain after payment of 
the mortgage, the judgment creditor might file a bill to attach such sur- 
plus ; Crofts V, Poe, 1 Jones, 540 ; and see Mackay v. Martins, 1 Ir. Eq. 
R. 331. 

After the death of the conusor, the judgment creditor, according to the 
practice in Ireland, might have filed a bill for an account of the real and 
personal estate of his deceased debtor, and of the sum due for principal, 
interest, and costs, on foot of the judgment, and for a sale of the entire real 
estate, Barnewall v. Barnewall, 3 Ridg. P. C. 62 ; 1 Mol. 322 ; lb. 569 ; 2 
Sch. & Lef. 19. 

In this state of the law the judgment creditor, from the date of the ren- 
dition of his judgment, had a potential, though not an actual charge upon 
freehold property ; see 4 Ir. Eq. R. 504 ; 3 Myl. & Cr. 407 ; and the lien 
of the judgment so far bound the land of which the debtor was seised at 
the time of entering up the judgment, or which he afterwards acquired, that 
no subsequent act of the debtor, not even an alienation for valuable con- 
sideration without notice, could avoid it ; 2 Cru. Dig. 51 (3rd ed.) 

The state of the law with respect to judgment creditors, prior to the 
Statute 3 & 4 Vict. c. 105, shews the necessity that existed for the interven- 
tion of the Legislature in behalf of such creditors, in order to give them 
more effectual remedies against the real and personal estate of their debtors 
than they possessed under the then existing law. 

1. The judgment creditor could extend a moiety only of his debtor's 
lands. 

2. Trust estates of the debtor which were subjected to execution by the 
Statute of Frauds, 7 Will. III. c. 12, s. 7, Ir. (corresponding to the 29 Car. 
II. c. 3, s. 10, Eng.), were bound by the judgment, not from the rendition, 
but only from the time of suing out execution, and therefore, the creditor's 
remedy was defeated by alienation of the trustee before execution sued, 
Harris v. Pugh, 4 Bing. 335 ; 2 Sug. Vend. 385 (10th ed.) 

3. Terms for years of the debtor were likewise bound by the judgment, 
not from the rendition, but only from the time execution was sued out and 
delivered to the sheriff, 2 Sug. Vend. 393 (10th ed.) ; White v. White, I 
Jones, 610. 

4. Ecclesiastical benefices were also bound by the judgment, not from 
the rendition, but only from the time of issuing the writ of sequestration. 
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Sterling v. Wynne, 1 Jones, 63 ; Wise v. Beresford, 3 Dru. & War. 276 ; 
S. C. 6 Ir. Eq. R. 407. 

5. Even where the debtor was seised of land at the rendition of the 
judgment, the remedy of judgment creditors was often defeated by the 
retrospective operation of appointments under a power ; for example, where 
the lands had been limited to such uses as the debtor should appoint, and 
for default of appointment, to himself in fee ; in such case the appointee 
took under the instrument creating the power, and consequently the effect 
of the appointment was to overreach, and displace the lien of judgments 
intervening between the creation and the execution of the power, Doe v. 
Jones, 10 B. & Cr. 459 ; and notice to the appointee of a lien which the 
Law thus enabled the debtor to defeat, did not give the judgment creditor a 
title to the aid of Equity, Skeeles v. Shearly,3 Myl. & Cr. 112 ; 2 Sug. 
Vend. 392 (10th ed.) ; 5 Jar. Byth. 45 (3rd ed.) 

But now, by the operation of the 3 & 4 Vict. c. 105, the judgment ere- Present right 
ditor may extend : of judgment 

1. The entire of his debtor's lands, &c. creditors. 

2. Trust estates of or to which the debtor was seised, possessed, or en- 
titled, at the time of the rendition of the judgment, or at any time after- 
wards. 

3. Terms of years of which the debtor was possessed at the time of 
entering up the judgment, or at any time afterwards. 

4. Ecclesiastical benefices of the debtor from the like period of the ren- 
dition of the judgment. 

5. Lands, &c. over which the debtor at the time of the rendition of the 
judgment, or at any time afterwards, had a disposing power which he might, 
without the assent of any other person, exercise for his own benefit ; sec. 19; 
and the judgment creditor has an actual charge on all the lands of his debtor, 
including his chattels real (2 Sug. Vend.lOth ed.401 ; 1 Dru. & War. 182), 
trust estates, estates tail, estates in joint tenancy, and estates over which 
the debtor has a sole disposing power ; sec. 22. 

The charge created by this Act is not a mere general charge ; but a spe- 
cific lien ; if a man has power to charge lands, and agrees to charge them, 
in Equity he has actually charged them, and a Court of Equity will execute 
the charge; and the enactment of the 22nd section is, that a judgment 
shall operate as a charge upon all lands, &c., of which the conusor at the 
time of entering up such judgment, or at any time afterwards, shall be seised, 
possessed, or entitled, for any estate or interest in possession, reversion, 
remainder, or expectancy, or over which such person shall have any dispo- 
sing power for his own benefit, and *^ihat evejy judgment creditor shaU have The charging 
such and the same remedies in a Court of Equity against the hereditaments so section of *| Pi- 
charged by virtue of said Act, or any part thereof, as he would be entitled * ' * 
to in case the person against whom such judgment should have been so en. 
tered up had power to charge the same hereditaments^ and had, by writing 
under his hand, agreed to charge the same with the amount ofsuchjudg' 
ment debt and interest thereon," (See Digby v. Irvine, 6 Ir. Eq. R. 149). 

This enactment seems quite sufficient to authorize the judgment creditor Enables the 



316 BILLS BY JUDGMENT CREDITORS, ETC. 

creditor to file to file a bill for a sale of real estate in the life of the conusor, and manj 

bill for aale in ^^^^ ^jjij^ ^^^^ ^^^^ accordingly filed. 

life of conusor . • • 

(m if the con- But the equitable charge created by this section of the Statute can be 

tuor had bj bii enforced in a plenary suit alone ; and not by petition under '^ the SherifiTs 
io'^chw* ^he^ ^^* '" Fletcher v. Steele, 6 Ir. Eq. R. 376. 

sanie), of all ^^^ words used in this section of the Statute, describing the property 

his debtor's upon which the judgment shall operate as a charge, are very extensive, viz. : 

1*°?*^,**^' ^ , all lands, tenements, rectories, advowsons, tithes, rents, and hereditaments 

including chat- ^ ,.., in i.i.. i.j 

tels real ^' ^^ ^^ which the conusor shall at the time of entering up such judgment, 

trust estates, or at any time afterwards, be seised, possessed, or entitled, for any estate 

estates in re- q,. interest whatever, at Law or in Equity, whether in possession, reversion, 
Tersion, . , ^ -i ^ r 

and adTowBons. remainder, or expectancy. 

The judgment creditor may, therefore, file a bill for sale of his debtor's 
advowson. 

So, if a judgment be obtained against a Rector, the creditor may file a 
bill for a Receiver, making the Ordinary a party defendant ; M'Curdy v. 
Chichester, 2 Jones, 358. 

It is no longer material as between vendors and purchasers, whether the 
seller has an equitable or a legal estate, or whether or not the legal estate 
has been transferred before execution sued, or whether the seller has a 
general power or an estate, for in any of the foregoing cases the judgment 
is equally binding. 

There are five provisos annexed to the 22nd section of thb Act ; see 
p. 40, ante. 
But not before The effect of the first provbo is this, that a judgment creditor may not 
the judgment ii g]^ |^ ]j\\\ {q enforce his judgment as an actuid charge under this section, 
^ ^ * until the judgment is at least a year old ; but he may within the year avail 
himself of the remedies he would have had if the Act had not passed ; and 
it would seem that this proviso does not interfere with the creditor's right 
to extend all his debtor's lands, &c. under the 19th section of the Act. 
In case of bank- The effect of the second proviso is this, that in case of the bankruptcy 
ruptcj of con- ^^ ^^^ conusor, the judgment creditor shall have no preference by force of 
in invitum are ^^® charge created by this Act, unless the judgment were at least a year 
unaffected bj old at the time of the bankruptcy. 

this Act, imless ^g ^\^q 1^^ stood prior to the late Bankrupt Act, judgments entered or 
the bankruptcy. Obtained subsequently to the bankrupt having become a trader, were by 

the bankruptcy levelled with simple contract debts ; and by the late Bank- 
rupt Act, 6 Will. IV. c. 14, s. 126, as amended by the Statute 2 & 3 Vict, 
c. 86, judgments by default, confession, or nil dicit, entered subsequently 
to the trading, are levelled by the bankruptcy ; and the circumstance of 
the trader having subsequently mortgaged the lands that were subject to 
the judgment, makes no difference ; White v. Baylor, 5 Ir. Eq. R. 400. 
So that this proviso can only apply to judgments other than those obtained 
by default, confession, or nil dicit ; In re Perrin, 2 Dru. & War. 147. 
Aa regardspur- jjjg effect of the third proviso is clearly slated in the words of the proviso 
ditors,including itself, viz. : that as regards purchasers, mortgagees, or creditors, who shall 
those bj simple have become such before the commencement of the Act (1 Nov. 1840), 



k 
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the judgment shall not affect lands, &c. otherwise than as the same would contract prior 
have been affected thereby, if the Act had not passed. lember 'l WO^ 

The word c^'editors in this proviso includes simple contract creditors ; judgments af-' 
In re Perrin, supra, 2 Dru. & War. 147 ; S. C. 4 Ir. Eq. R. 89, 162. feet lands, Ac. 
Upon this proviso a question has been raised, whether a judgment creditor J!J / j 

can maintain a bill to sell the estate in the life-time of his debtor, without ^ *t. ^ 

«•• ■ 1 • ti»t 1 W"* *noreioro 

offering to redeem not alone prior judgments, but also judgments subse- whether judg- 

quent to the plaintiff's, confessed before the 1st November, 1840. »«nt creator 

On the part of the judgment creditors, it is urged, that by a sale of the n^^^K *>*** »"> 
estate in the life of the debtor, and by distributing the purchase money ought to offer 
according to priority of incumbrances, if the fund will not reach their de- to redeem judg- 
mands, they are deprived of their chance of recovering the amount due, by ™ent8 confessed 
extending the lands, or by obtaining a Receiver under "the Sheriff's Act ;" \q4o, 
a chance which is increased by the provisions of '^ the Sheriff's Act" securing 
to a puisne creditor a fund realized by his diligence (5 & 6 Will. IV. c. 55, 
s. 38), and by the recent decisions which treat a fund in Court, or in the 
hands of a Receiver appointed at the instance and in the suit of a judgment 
creditor, as if it had been received by the judgment creditor himself, when 
in possession under an elegit, and which therefore the judgment creditor 
shaU be paid, notwithstanding claim made by a prior speciBc incumbrancer ; 
Morrogh v, Hoare, 5 Ir. Eq. R. 195. 

On the other hand, it is insisted, that when the land is converted into 
money, the puisne creditor gets the full benefit of his judgment by having 
the purchase money applied, so far as it will extend, in payment of the in- 
cumbrances, and that he is given the full benefit of this proviso when each 
judgment is dealt with as an incumbrance upon the produce of the sale of 
the land, in the same way as the land would have been affected by it if the 
Act had not passed. 

This question was raised in a recent case in Chancery, Vincent r. Going, 
Ch. T. Term, 1844, MS., and it was held, that the judgment creditor 
waived the objection by permitting a decree to account ; unquestionably 
the creditor has a right to insist that he should not be prejudiced, 2 Dru. 
& War. 161; Flan. & K. 427; but the Court would probably struggle 
against an objection of this kind, unless it appeared that the puisne creditor 
would in fact be injured ; even in the case of a mortgagee brought before 
the Court by a subsequent incumbrancer, though it is clear that the latter 
has not the right by his suit to deteriorate the security of the former, yet 
the Courts rather lean against the prior creditor insisting that the bill 
should be dismissed ; see Rotheram v, Webb, 4 Ir. Eq. R. 58 ; Balfe v. 
Lord, 2 Dru. & War. 480 ; S. C. 4 Ir. Eq. R. 648 ; Perrott v. O'Halloran, 
2 Ir. Eq. R. 428; and see ante, p. 32. 

The fourth proviso is this, that nothing in this Act shall be deemed or purchaser tak« 
taken to alter or affect any doctrine of Courts of Equity whereby protection ing the legal 
is given to purchasers for valuable consideration without notice. uH^^ k °°* 

Some of the leading principles of Equity respecting the nature and effect judgment of 
of notice^ whether actual or constructive, have been already (ante, pp. 42, which he had 
43, and 44) incidentally observed upon. °o °o^»c« ' 
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Nor bj anj The general rule is, that purchasers for valuable eonsideratioD who have 

equitable in- (\^q \q^^\ estate, are protected against a prior equitable incumbraDce of 
which he had ^hich, at the time of completing their purchase, they had no notice. 
no notice, un- And so in case of purchasers having a preferable right to call for the 
less created bj legal estate ; but the purchaser must prove payment of his purchase money; 
?e?^be7orrhi. Colony v. Kernan, 2 Dru. & War. 31. 

own. In Ireland this general rule is subject to an exception in the case of 

purchasers procuring a conveyance of the legal estate, without notice of a 
prior equitable instrument, supported by a valuable consideration , and duly 
registered under the Irish Registry Act (6 Ann. c. 2) ; for in such case 
the question of priority between the rival purchasers is determined, not, 
as it would be in England, by possession of the legal estate, nor yet by date 
of execution of the deeds, but by the date of their registration ; Bushell 
V. Bushell, sup. (1 Sch. & Lef. 90) ; 1 Sch. & Lef. p. 873 ; 1 Dru. & War. 
pp. 485, 486 ; and see ante, p. 42. 

The qualification of the English Act, 11 & 2 Vict, c 110, corresponding 
to this proviso, seems to be that contained in the Statute 2 & 3 Vict, ell, 
s. 5, which provides that no judgment, &c. although duly registered, shall, 
as against purchasers without notice thereof, afiect lands, or any interest 
therein, otherwise than a judgment duly docketed would affect such lands 
prior to the 1 & 2 Vict. c. 110. 

Thus a purchaser of a chattel interest is protected from a judgment con- 
fessed by the vendor, of which the purchaser had no notice, unless prior to 
the sale the judgment creditor has lodged his writ of execution in the She- 
riff's Office ; and the purchaser can still protect himself from judgments of 
which he has no notice, by taking an assignment of a prior legal term to at- 
tend the inheritance ; 3 Sug. Vend. 28, 29, (10th ed.) ; and by means of 
an appointment under a power the purchaser can still protect himself from 
judgments intervening between the creation of the power and the appoint- 
ment, if he had no notice of the judgments, as he might before the Act 
even though he had such notice. 

The proviso in question is, no doubt, a safeguard to purchasers, but it is 
not wise to rely on it, for notice may be proved by slight circumstances ; 
see ante, p. 42 ; and see 3 Sug. Vend. 453, et seq. (10th ed.) ; Wal. Rep. 
by Lyne, 249; 4 Beav. 18; 1 Y. & Col. (Ex.) 328; 1 Hare, 43. And if 
the judgment creditor can fix the purchaser with notice, he may take the 
lands, &c. in execution by legal process, and avail himself of the extensive 
remedies which are now given to judgment creditors against the property 
of their debtors, without resorting to a Court of Equity to set aside the 
conveyance or assignment of the legal estate. 

It has been decided that a purchaser obtaining the legal estate, without 
notice of a judgment entered against his vendor while the legal estate was 
outstanding, will not be bound thereby. Chapman v. Dunbar, sup. (3 Ir. 
Eq. R. 202) ; Hunt v. Coles, sup, (Comyn. R. 226) ; unless previously to 
his purchase the judgment creditor had issued execution ; and this would 
be so held notwithstanding the Statute 3 & 4 Vict. c. 105 (ss. 19 and 22), 
which makes the judgment operate as a charge on the lands of the conusor, 
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from the time, not of suing execution, but of entering the judgment ; for 
the judgment creditor would have no remedy at law, and this fourth pro- 
viso preserves to the purchaser the protection to which he is entitled in a 
Court of Equity, in cases unaffected by the Irish Registry Act, against a 
prior equitable incumbrance of which he had no notice. 

The effect of the fifth and last proviso is, to preserve to the judgment 
creditor every remedy he might have had for recovery of his debt, if the 
Act had not passed. 

The object of the Statute was to improve the security of a judgment, 
and to extend the remedies of a judgment creditor, without at all prohibit- 
ing any proceeding he might have resorted to independently of this Statute. 

But the intention of the Legislature seems to have been rather to enlarge 
the remedies of a judgment creditor in proceeding against property pre- 
viously subject to his demand, than to make) property liable to execution 
which would not be so independently of this Act; see 6 Ir. £q. R. p. 155. 

The words used iu the Statute of Frauds in respect to trust estates 
thereby made extendible, are so similar to those used in the 3 & 4 Vict, 
c. 105, s. 19, that the question as to what trust estates are extendible, may 
be considered unaffected by the latter Statute. A trust estate would not 
be extendible under the late Act any more than under the Statute of 
Frauds, unless it were a clear and simple trust, and for the sole benefit of the 
debtor. Doe v. Greenhill, ^TB. & Aid. 684 ; 2 Sug. Vend. 387 (10th ed.) 
Again, an equity of redemption was not within the clause of the Statute of 
Frauds, and it was not therefore extendible, 2 Sug. Vend. 384 (10th ed.); 
Lyster v. Dolland, 1 Ves. Jun. 431 ; and for the reasons before stated, it 
would seem that an equity of redemption is not made extendible by the 
Statute 3 & 4 Vict. c. 105. The elegit gives a legal estate, which it cannot 
do if the legal estate be outstanding in an unpaid mortgagee. 

At common law the judgment related back to the first day of the term Docketing Act. 
in or as of which it was entered, so that all the judgments of that term 
were considered by this fiction of the law as having been entered on the first 
day of the term ; consequently, conveyances executed subsequently to the 
first day of the term were postponed to all the judgments of that term ; 
and the law is still so in respect to voluntary conveyances, for as against 
volunteers, the judgment takes effect as from the first day of the term as of 
which it is entered ; 1 B. & P. 307 ; 6 T. R. 384; 1 Mol. 315. But the 
Statute 3 Geo. II. c. 7, Ir., takes away the effect of this relation as against 
purchasers bondjide, for valuable consideration. 

In this respect the Irish Act differs from the English Docketing Act, 29 
Car. II. c. 3, s. 14, by force of which latter Statute the nondocketed 
judgment is not postponed merely, but reduced to the rank of a simple 
contract debt ; Leahy v. Dancer, 1 Mol. p. 320. 

By the Statute 9 Geo. IV. c. 35, commonly called "Moore's Act,'* judg- "Moore's Act." 
inents entered prior to 27th day of June, 1808, are void against purchasers 
if not revived or redocketed under the Act before the 27th day of June, 
1833 (sec. 3). Sedvide Geraghty v. Abbot, MSS., Exch., M. T. 1844. 



320 BILLS BT JUDGMENT CREDITORS, ETC. 

Judgments entered in the interval between the 27th day of June, 1803, 
and the 27th day of June, 1828, are void against purchasers, unless revived 
or redocketed under the Act within twenty years next before the purchaser's 
conveyance (sec. 21); and this is so although the purchase was made prior 
to the 27th day of June, 1828 ; Knox v. Kelly, 1 Dru. & VVal. 542. Mo- 
dern judgments entered since the 27th day of June, 1828, shall be void 
against purchasers after twenty years from the entry thereof, unless revived 
or redocketed within twenty years next before the conveyance to the pur- 
chasers. See also Hickson t;. Collis, 1 Jones & L. 94. 

If the judgment be revived, though not redocketed within the required 
period, the purchaser would be bound by the judgment, provided it were 
entered pursuant to the Statute. The better opinion seems to be that 
notice of an undocketed judgment does not make it binding on a purchaser ; 
see antey pp. 41-5; and see Garnett v. Armstrong, 5 Ir. £q. R. 533 ; S. C. 

2 Con. k Law. 455; Cockburne v. Wright, 6 Ir. £q. R. 1. A judgment 
twenty years old at date of the Act, though revived five years prior to the 
Act, but not redocketed or revived and entered within five years after the 
Act, was held to be void against a subsequent mortgage ; Stewart v. Cot- 
tingham, 6 Ir. £q. R. 248. 

Act for registry '^^^ Statute 7 & 8 Vict. c. 90, 8. 1, enacts, that after the 1st day of 
of judgmeDtt. November, 1844, the books for docketing under the said Statute 3 Geo. IL, 

and the books for redocketing and entering uriller the said Statute, 9 Geo. 
IV. c. 35, shall be finally closed, without prejudice to the operation of 
docketings or redocketings under said Acts up to that time. 

Section 2. Judgments obtained prior to the 1st day of November, 1844, 
and which on or before that day have not been redocketed or entered under 
<* Moore's Act," shall not, after the 1st day of November, 1845, affect lands, 
&c. as to purchasers, mortgagees, or creditors, until registered under this 
Act; and judgments obtained after the 1st day of November, 1844, shall 
not affect lands, &c. as to purchasers, &cc. until registered under this Act. 
Section 3. The registration of decrees, rules, and orders, directed by 

3 & 4 Vict. c. 105, s. 28, shall be made by the officer under this Act. 
Section 4. Rules and orders, &c. shall not affect lands, &c. as to pur- 
chasers, &c. until registered under this Act. 

Section 6. Judgments redocketed or entered under " Moore's Act," 
shall after twenty years from the redocketing or entry, be void against lands, 
&c as to purchasers, until registered under this Act, and so, toties quoties. 

And judgments, decrees, rules, or orders registered under this Act shall, 
after twenty years from such registration, oe void against lands, &c. as to 
purchasers, &c. until re-registered under this Act, and so, toties qitoties. 

Section 7. Provided that the original entry under << Moore's Act," or 
this Act, shall bind purchasers or mortgagees who claim under a deed or 
instrument executed within twenty years from such entry, and shall bind 
creditors whose rights shall accrue within the said period of twenty years 
from such entry ; but no purchaser or mortgagee shall be affected by a judg- 
ment or rule not registered or re-registered within twenty years before ex. 
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ecutioD of the deed or instrument under which such purchaser or mortgagee 
claims* 

Section 8. Judgments, decrees, &c. registered or re-registered, shall not 
affect purchasers without notice more extensively than they would have 
done previously to the Act 3 & 4 Vict. c. 103. 

Section 9. Neither this Act, nor the Act 3 & 4 Vict. c. 105, shall re- 
vive judgments already barred, or affect them as between the parties, their 
representatives, or volunteers claiming under them. 

Section 10. Lis pendens shall not affect purchasers without express 
notice thereof, unless and until registered under this Act. 

Section 11. Recognizances and crown bonds shall not affect lands, &c. 
as to purchasers, until registered. 

This Statute will greatly facilitate the transfer of property, by diminish- 
ing the trouble and expense of searches. A purchaser will now by a search 
for twenty years back, find in one and the same office all the judgments, 
recognizances, crown bonds, decrees, and orders, which can affect the lands, 
as against such purchaser. 

The right of a judgment creditor to enforce his demand is so often barred Statatesof Li- 
by the Statutes of Limitation, that the observations on this head, ante^ mitation. 
p. 45, appear scarcely adequate to the importance of the subject. 

Independently of any Statute, a judgment might, from lapse of time Payment of 
without recognition of the d^bt, be presumed to have been satisfied, judgment debt 
Twenty years has been held a period sufficient for this purpose ; Grenfell ™*^-j* ^'** 
r. Girdlestone, 2 Y. & Col. (Ex.) 662 ; 1 Camp. 27 ; or even a less time 
if the parties settled a general account without referring to the judgment 
debt ; Oswald v. Legh, 1 T. R. 270. The presumption might, of course, 
have been rebutted by evidence, but it has been held that the incapacity 
of the debtor to pay was not sufficient to repel the presumption ; Willaume 
v. Gorges, 1 Camp. 217. 

The Statute 8 Geo. L c 4, s. 2, Ir., enacts, that in any action or suit in gtat. 8 Geo. I. 
Law or Equity, for recovery of a debt due by bond, judgment. Statute, or o. 4, Jr. 
recognizance due and payable twenty years before the action or suit 
brought, where no action or suit had been prosecuted for recovery thereof, 
nor any interest or money had been paid or other satisfaction made on ac- 
count thereof, within twenty years before the commencement of such action 
or suit, the defendant might plead payment in bar, which plea was to be 
effectual, unless the plaintiff, or those under whom he claimed, had com- 
menced or prosecuted some action or suit for the recovery of such debt, 
or should prove that some Interest or money had been paid, or other satis* 
faction made on account thereof, within twenty years before such action or 
suit commenced. 

This Statute, 8 Geo. I., was intended to apply where there was no Any proceed- 
payment on account, though there was a person entitled to demand such ^ng bj the ore- 
payment, and where no suit of any description was instituted to enforce pay- hjg demand Uwk 
ment, from which circumstances satisfaction of the judgment might be the case out of 
presumed ; 2 Sch. & Lef. p. 20. the Statute 

The twenty years are reckoned from the time of issuing the writ, not ^* 
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from the teste of the writ relied on as a proceeding to take the case out of 
the Statute; Regina v. Bayly, 1 Dru. & War. 213. Filing a bill, or eteo 
a charge under a decree, though not prosecuted with effect* is still a pro- 
ceeding suflBcient to save the bar of the Statute, 8 Geo. I. ; Plumtree v. 
O'Dell, 3 L. R. N. S. 133 ; Smith v. Creagh, Batty, 384 ; Boyd v. Hig- 
ginson, 5 Ir. Eq. R. 97 ; and a proceeding against the principal debtor 
saved the bar of the Statute as against the surety ; O'Shee v. Warrens, 1 
Jebb & S. 504; but redocketing the judgment was not a sufficient proceed- 
ing to take the case out of the Statute 8 Geo. I., 1 Hayes & J. 372. 

It has been held that a recogniiance to the Crown b not within the 

operation of this Statute 8 Geo. I. ; Regina v. Bayly, sup, (1 Dm. & War. 

Recognisance 213). But the Statute 3 & 4 Vict. c. 105, s. 32, enacts, that all actious 

must now be ^f debt, or scire facias y upon any recognizance, as well as actions of debt 

twentTTews. for rent on an indenture of demise, and all actions of covenant or debt 

upon a bond or other specialty, shall be commenced within twenty years 
after the cause of action. 
Stat. 3 & 4 The Statute 3 & 4 Will. IV. c. 27, extinguishes the right and title of 

wai.iy. c. 27, ^Y^Q owner of land, and transfers not only the right, but the legal fee simple, 
froirTprior ^® ^^® party whose possession is a bar ; the old Acts only barred the re- 
Actt. medy ; Incorp. Society v, Richards, 1 Dru. & War. 258 ; Scott v. Nixon, 

3 Dru. & War. 388. 

Section 40 of this Act enacts, that after the 31st December, 1833, 
no action, suit, or other proceeding shall be brought to recover any 
sum of money secured by any mortgage, judgment, or lien, or otherwise 
charged upon, or payable out of any land or rent, at Law or in Equity, 
or any legacy, but within twenty years next after a present right to 
receive the same shall have accrued to some person capable of giving a dis- 
charge for, or release of the same, unless in the meantime some part of the 
principal money, or some interest thereon, shall have been paid, or some 
acknowledgment of the right thereto shall have been given in writing, signed 
by the person by whom the same shall be payable, or his agent, to the 
person entitled thereto, or his agent ; and in such case no such action or 
suit, or proceeding, shall be brought, but within twenty years after such 
payment or acknowledgment, or the last payment or acknowledgment 
was given. 
Pajment on ^ payment on account will save the debt from being barred by the opera- 

account saved tion of either of those Statutes; and payment by the principal debtor will take 

the bar of both ^^le case out of the Statutes as against the surety ; O'Shee v. Warrens, sup, 
sututes, ^^ ^^^^ ^ g ^^^ ^ j^^jj^ ^ ^^jj^^ g ^^^ ^ j^ g g.^^^ ^^^ ^^^ 2 H. & 

Br. 5-23. 
if made bj the The payment which will take the case out of the Statute, must be a pay- 
debtor or his j„^jjj of part of the principal, or interest, by the person by whom the same 
tor or his agent. ^^^ ^® payable, or his agent, to the person entitled thereto, or his agent. 
But acknow- But an acknowledgment in writing was held not to prevent the bar of the 
ledgment did Statute, 8 Geo. I.; and, therefore, payment was well pleaded in bar of a 
bar of the Stat ^^^'"'^ f^^^* ^^ a judgment twenty years old, notwithstanding a promise to 
8 Geo. 1. pay t^« debt made within twenty years ; Maddock v. Bond, Ir. T. R. 332 ; 
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for the Statute gave the debtor a right to plead payment, unless there had 
been, within twenty years, either a payment on account or a suit instituted. 

On the other hand, a suit instituted, but not prosecuted with effect, is i^or does a suit 
not sufficient to prevent the bar of the Statute, 3 & 4 Will. IV. c. 27, s. 40 ; instituted save 
and, therefore, no suit can be instituted to raise a charge upon land after i*'t?«rn*TV 
twenty years, notwithstanding that a suit may have been instituted within c. 27. 
twenty years previously, for the purpose of raising the same ; Irwin v. 
Ormsby, 2 Jebb k S. 91-128 (see 1 Jebb & S. 501 ; also 1 Jebb & S. 
503) ; the only exceptions provided for by the 40th section, are the 
cases of a payment on account, or an acknowledgment in writing, within 
twenty years. 

If the judgment creditor should proceed not against his debtor personally, If therefore the 
but against his lands in the hands of his heir or terre-tenants, then the old ^^^^^ ^ ^ 
Act, the 8 Geo. I., is repealed by 3 & 4 Will. IV, c. 27 ; Farran v. Ottiwell, ^^^ of land the 
5 Ir. L. R. 487; and therefore, it is immaterial whether there were a suit in- latter Statute 
stituted within the twenty years or not ; Incorporated Society v, Richards, '®pe*^the for- 
1 Dru. & War. 258 ; see Longf. & T. 462. It was doubted whether ceeding taken ii 
the Statute, 8 Geo. L, was not still in force in a suit against the original insufficient to 
debtor personally, and, therefore, as respects his liability, it was deemed ^®®P "^^^ *^® 
immaterial whether evidence could or could not be adduced of an acknow- 
ledgment in writing within twenty years ; Brady v. Fitzgibbon, 1 Jebb & 
S.503; 2 Jebb & S. 91. 

But in the case of Henry v. Smith, 2 Dru. & War. 390, Sir £. Sugden, 
C, lays it down, that if a debt be payable out of land, and the remedy 
under the real security is barred by the Statute, it is also barred in respect 
to the remedy against personal estate ; and now the Statute 7 & 8 Vict. 
c. 90, has put an end to these doubts by enacting (sec 39), that the Act 
8 Geo. I. shall be deemed to have been repealed by the latter Statutes of 
Limitation. 

It seems to have been at one time held that the effect of a part payment 
or acknowledgment was to revive the original debt by rebutting the pre- 
sumption of payment arising from length of time. But it seems now set- 
tled that when a debt is once barred by the Statute, a new promise is ne- 
cessary to take the case out of the Statute ; the new promise furnishes a 
new cause of action, and the payment on account, or acknowledgment is 
received as evidence of such new promise ; Tanner v. Smart, 6 B. & Cr. 
603. On this principle it has been ruled, that a part payment after action 
brought will not take the case out of the Statute of Limitations, because it 
is not evidence of the cause of action in the declaration ; Bateman t;. 
Finder, 2 Gale & Dav. 790. 

The acknowledgment which will take the case out of the Statute 3 & 4 To save bar of 

Wm. IV. c. 27, must be an acknowledgment of the right to the debt, to *t!,^f^"*® "^ 

.1.1 f. / J * 1 • •.• • J u knowledgment 

the person entitled thereto, or his agent, and must be m writing, signed by miut be in 

the person by whom it is payable, or his agent, with the view of admitting writing, signed 

liability ; Holland v. Clarke, 1 Y. & Col. C. C. 151 ; and the debt ought to ^J ^^ ^""^^^ 

be subsisting at the time the acknowledgment was given, for an acknow- 
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to the creditor ledgment after the late Act will not set up a debt previously barred by the 
or his agent. gi^tute, 8 Geo. I. ; Morrogh v. Power, 5 Ir. L. R. 494. 

The payment or acknowledgment would save the debt though made be- 
fore the Act 3 & 4 Will. IV. c. 27 ; Dugdale r. Vize, 5 Ir. Law R. 568 ; 
and a payment or acknowledgment by a trustee to whom lands are devised 
in trust for payment of debts, or his agent, will be suflBcient to keep the debt 
Admission by alive ; St. John v. Boughton, 9 Sim. 219 ; and a return of the debt as ad- 

insolyent in mitted, made by the debtor in his schedule, filed before he was discharged 
schedule suffi- . , . «. . « i i <. i • i ■ « 

cient. ^ A" insolvent, is sufficient to save the debt from being barred ; Barrett 

V. Birmingham, Fl. & K. 556 ; S. C. 4 Ir. £q. R. 537 ; Morrogh v. Power, 
sup. (5 Ir. Law R. 494) ; Dugdale v. Vize, sup. (5 Ir. Law R. 568). 
The Statute The twenty years are reckoned from the time when the present right to 

runs from ac- receive the debt accrues to some person capable of giving a discharge for 
e' o^'in case * *^® same. Thus a remainder-man has twenty years after his remainder 
of a remainder- vested in possession, although he might previously have entered for the 
man, from death forfeiture occasioned by the alienation of tenant for life; Kemp t?. West- 
of tenant for ^^^q]^^ i Veg. Sen. 278 ; 1 Wms. Saund. 319 (1) n. ; Thompson v. Simpson, 

J ' , 1 Dru. & War. 459. 

In case of a 

post obit from So in the case of a post obit bond, the Statute does not be^n to run until 
death of Ufe ; the death of the life ; Barber v. Shore, 1 Jebb & S. 610. 
Incascof judg- And so we have seen in the case of a new adjudication in favour of the 
ment of reviTor creditor, by judgment of revivor, or decree, the creditor acquires thereby 
the date ' * n^^ present right, which may be enforced at any time within twenty years 

thereof. next after the date of such judgment or decree. 

Judgment of Where the judgment had been revived, the question has been much 

revivor giTcs a ngijatej, how far the judgment of revivor has the effect of keeping the ori- 
ginal judgment alive by saving it from the operation of the 40th section of 
the Statute 3 & 4 Will. IV. c. 27 ; Kelly v. Bodkin, 5 L. R. N. S. 241 ; 
S. C. Sausse & Sc. p. 218 ; 1 Jebb & S. 503, 579 ; Farran v. Ottiwell, 2 Jebb 
& S. 97; 2 Ir. L. R. 110. It seems clear that the judgment of revivor is 
not within either of the exceptions of the Statute 3 & 4 Will. IV. c. 27, 
s. 40. It does not amount either to a payment on account, or an acknowledg- 
ment in writing ; and if the Statute were pleaded in bar of the original judg. 
ment, it would be a departure to reply the judgment of revivor; for the 
judgment of revivor may be considered so far as an original judgment that 
it gives a new present right to receive the debt, and therefore a new period 
of twenty years to sue upon the judgment ; Farran v. Ottiwell, 2 Jebb & S. 
97 ; 2 Ir. L. R. 110; 5 Ir. L. R. 487. 

But for many purposes the judgment of revival is merely a continuation 

of the original judgment ; Newman v. Fitzgerald, 6Ir. £q. R. 260; Stewart 

Appointment of V. Cottingham, lb. 248. The appointment of a Receiver for the beue6t of 

a Receiver does ^[jq debtor, as, for instance, where the debtor is a minor, will not necessa- 

save a debt. ^^^1 **^® '^® ^®^^ ^''®™ ^^® operation of the Statute ; Harrison v, Duignan, 

2 Dru. & War. 295 ; for the possession of the Receiver is the possession of 

the suitor ; Wrixon v, Vize, 3 Dru. & War. 104; S. C. 5 Ir. Eq. R. 173. 

Effect of the Nor it seems will a report of the Master finding the debt to be due, save 
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the bar of the Statute in a proceeding at law by the conusee against the report of the 
conusor ; Hill v. Stawell, 2 Jebb & S. 389 ; sed qtuere whether Equity ***^*- 
would not in such a case consider that the report, like a judgment of revivor, 
conferred a new right to receive the debt ; Fl. & K. 565-6 ; or at least 
restrain the debtor from setting up the legal bar ; Wrixon v. Vize, 5 Ir. £q. 
R. p. 183-4. But a decree of a Court of Equity establishing the demand, in Decree gires 
analogy to the effect of a judgment of revivor at law, gives a new right * ^^^ right, 
which may be acted on at any time within twenty years from the date of it; 
see Wrixon v. Vize, sup. (5 Ir. Eq. R. 173.) 

The Statute 3 & 4 Will. IV. c. 27, is not retrospective, and does not This Statute 
apply to suits instituted prior to the 3l8t day of December, 1833 ; Starkie ??,?' ?°* "J^*®* 
V. English, 6 Ir. Law R. 419 ; Peyton v. M«Dermott, 1 Dru. & Wal. 198 5 ^^^ 31it Dec. 
Padden v. Bartlett, 3 Ad. & El. 884 ; Wrixon v. Vize, 3 Dru. & War. 104; 1833, 
and for this purpose the 61ing of the bill is the point which ascertains the against the 
time when the suit was instituted, not the service of subpoena ; Boyd v. <1^^^' > 
Higginson, sup. (5 Ir. Eq. R. 97) ; Coppin v. Gray, 1 Y. & Col. C. C. 205. 
But if the plaintiff has been guilty of improper delay, or has otherwise dis- 
entitled himself to the aid of Equity, the Court may not give the plaintiff 
the benefit of the Act ; see Foster v. Thompson, 6 Ir. Eq. R. 168; Mills 
V. Mills, lb. 106 ; but where a defendant was brought before the Court for 
the first time by amendment, after the 31st day of December, 1833, Lord 
Cottenham, C, was of opinion, that such defendant did not lose the benefit 
of the Statute. He could not be bound by the suit until he was a party to 
it ; previously it was res inter alios acta : Plowden v, Thorpe, 7 CI. & F. 
137. 

On the other hand, if the debtor is defendant in a creditor's suit, insti- Although the 
luted prior to the 31st day of December, 1833, and a decree has been pro- decree and 
nounced therein, a creditor who comes in under the decree is considered ^^^^t^ u^t" 
quasi a plaintiff, entitled therefore to the benefit of the suit from the begin- sequent to that 
ning, on the ground that the pendency of this suit may have prevented him d&^o* 
from commencing an original suit of his own ; and in this way many de- 
mands have been recovered which would otherwise have been barred by 
the late Limitation Act ; Brown v. Lynch, 4 Ir. Eq. R. 316. 

But where the suit has no relation to the rights of the creditor, e, ^., 
in a suit for specific performance, if the decree direct an account of incum- 
brances OD the estate sold, in such case the creditor will be entitled only to 
six years' interest from the time of filing his charge ; Henry v. Smith, sup. 
^2 Dru. & War. 381) ; and even in a creditor's suit, if a creditor lapse his But after final 
regular time for coming in under the decree to account, although in gene- gujYa^credltor 
ral the Court would let him in at any time while there is a fund to be dis- will not be let 
tributed (see post)y yet this liberty will not be given where the creditor is i°i to enable 
barred by the Statute from commencing a suit of his own ; O'Kelly v. SJ°*^^^^u 
Bodkin, 2 Ir. Eq. R. 369 ; and see the cases, Berrington v. Evans, 1 Y. & statute. 
CoL (Ex.) 434 ; Sterndale v. Hankinson, 1 Sim. 393. 

It may be here noticed that in Chancery, the right of resorting to old 
suits is now much curtailed, for at the expiration of ten years after filing an 
original bill in Chancery, or of such further time as the Court on motion 
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will allow, the cause, if not heard, stands dismissed ; Gen. Ord. 27th March, 
1843, No. 81. 
3 & 4 WilL lY. The Statute 3 & 4 Will. IV. c. 27, s. 42, enacts, that after the 3l8t day 
c. 27, 8. 42, Qf December, 1833, no arrears of rent, or interest in respect of any sum of 

money charged upon or payable out of any land or rent, or in respect of 
any legacy, shall be recovered, but within six years next after the same res- 
pectively shall have become due, or next after an acknowledgment in writing 
shall have been given to the person entitled thereto, or his agent, signed by 
the person by whom the same was payable, or his agent. 

Provided that where a prior incumbrancer shall have been in possession 

of the land, or in receipt of the profits thereof, within one year next before 

the action or suit of a subsequent incumbrancer, the latter may recover in 

such action or suit the arrears which shall have become due during the time 

that the prior incumbrancer was so in possession, although such time exceed 

six years. It would seem that possession of a Receiver at suit of a prior 

creditor is possession of the suitor ; 3 Dru. & War. 123. 

mtut be plead- It was held in the case of Walsh v. Walsh, 1 Jones & C. 52, that the 

ed at first op- defendant could not restrict the plaintiff's demand to six years' interest, in 

po uniy, taking the account under the decree, if this Statute were not pleaded by 

the answer. The facts of that case were peculiar ; and see Drought v. 
Jones, 2 Ir. £q. R. p. 306. It seems clear that the 40th section of the Sta- 
tute of Limitations, if not relied on by the answer, cannot in the oflSce be 
set up in bar of plaintiff's demand, 
does not oust The 42nd section of the Act does not deprive the Court of the discretionary 

jurisdiction to power, in case of considerable laches on the part of the plaintiff unaccounted 
b'U^fiT^ for, to confine the account to the filing of the bill; Dormer v. Fortescue, 3 

Atk. p. 130 ; Barrington v. O'Brien, Ball k B. 173 ; Pettiward t;. Prescott, 
7 Ves. 541 ; or to disallow such further portion of the plaintiff^s demand 
as may have been occasioned by his own delay ; Mills v. Mills sup, (6 Ir. 
Eq. R. 106). 
Judgments are The point is now settled that a judgment debt is a sum of money 

charges within charged upon, or payable out of land, within the meanins: of this section ; 

the42ndsec. j Tu r * f* * i j *u • 

and therefore no greater arrear of interest can be recovered than six years 

prior to bill filed ; O'Kelly v. Bodkin, 2 Ir. £q. R. 361 ; Henry v. Smith, 

sup. (2 Dru. & War. 381), overruling Kealy v. Bodkin, Sausse & Sc. p. 218; 

and it seems that though a personal action be brought against the debtor, 

still no more than six years' interest can be recovered thereon ; Henry o. 

Smith, sup. (2 Dru. & War. p. 391); Hughes v. Kelly, 3 Dru. & War. 

482 ; S. C. 5 Ir. Eq. R. 286 ; sed vide Du Vigier v. Lee, 2 Hare, 326. 

By force of the 42iid section of this Act, no more than six years' interest 
can be recovered, although the land be vested in a trustee to pay the debt ; 
Burne v. Robinson, 1 Dru. k Wal. 688 ; S. C. 1 Ir. Eq. R. 333 ; but in 
suits as to personal estate vide Wedderburne v. Wedderburne, 2 Keen, 
722-749 ; S. C. 4 Myl. & Cr. 41. 

The Statute 3 & 4 Vict. c. 105, s. 32, enacts, that actions of debt for rent 
on an indenture, or debt or covenant on a bond or other specialty, or debt 
or scire facias on a recognizance, shall be commenced within twenty years. 
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But this does not repeal the Statute 3 & 4 Will. IV. c. 27, s. 42. The Act 
of the Queen provides that the principal shall not be recovered after twenty 
years. The 3 & 4 Will. 4, c. 27, s. 42, provides that interest on that principal 
shall not be recovered for more than six years ; Hughes v. Kelly, sup. 3 
Dru. & War. 482 ; (5 Ir. Eq. R. 286). 

We have seen that the Statute 3&4Vict.c. 105, s. 32, provides, that ac- 
tions on bonds must be commenced within twenty years from cause of action. 

In the case of a bond debt, interest to the amount of twenty years may On bond debt 
be recovered, for the Statute restricting the amount of arrears to six years, more than six 
does not extend to bonds; so that in this respect the creditor may have may be recover- 
injured his security instead of bettering it, by entering judgment on his ed.sothatabond 
bond ; but whether judgment be entered or not, the penalty is the debt in »nay prove bet- 
Equity as well as at Law, and interest will not be carried beyond the penalty ^^^^ . 5*^ "„?' 
of the bond ; Latouche v, Fitzgerald, 2 Ridg. P. C. 333 ; Barry V.Wilkinson, terest not car- 
3 Ir.Eq. R. 121 ; Clarke v. Seton, 6 Ves. 411 ; Trapaud v. Cormick, 1 Hog. "ed beyond the 
277 ; Upton v. Upton, 6 Ir. Eq. R. 471 ; except as against the debtor in f^ g^^^'alcaLi. 
certain special cases, e. g, : — Interest beyond the penalty will be given, 

1. Where the creditor has been restrained by injunction from proceeding 
at law, without misconduct on his part ; Grant v. Grant, 3 Russ. 598 ; 
Pulteney v. Warren, 6 Ves. 72 ; and see 1 Hov. Sup. 265. 

2. Where the creditor had issued an elegit^ and recovered possession 
thereupon, and has been made to account in Equity for his receipts ; God- 
frey V. Watson, 3 Atk. 517. 

3. Where for any purpose the creditor has been made a defendant in 
Elquity, the Court may make the bond debtor do equity by paying interest 
beyond the penalty. 

4. Where the creditor was a trustee in possession of his debtor's lands, 
and has applied the rents to pay other debts ; Atkinson v. Atkinson, sup, 
(1 Ball & B. 238). 

5. Where the debt is secured not alone by the bond, but also by a mort- 
gage ; Clarke v. Lord Abingdon, 17 Ves. 106. 

But these exceptions, perhaps, would not be allowed to the prejudice of 
other creditors; Mackworth v. Thomas, 5 Ves. 329 ; 1 Hov. Sup. 512. 
A conveyance upon trust to sell and pay bond debts, with interest, will not 
entitle the creditor to interest beyond the penalty ; Hughes v. Wynne, 1 
Myl. & K. 20. 

This rule, limiting interest to the amount of the penalty, will, in some cases. So that a airo- 
place simple contract creditors in a better situation than bond creditors; Lloyd P^® contract 
V. Hatchett, 2 Anstr. 525. When once the debt has reached the penalty, no jntereat mar 
further interest, it seems, shall be payable, notwithstanding a partial payment prove better 
reducing the debt below the penalty ; Gregg v. Glover, Fl. & K. 614. **>*o «*^*>e'' * 

The Statute 9 Geo. II. c. 5, Ir., provides that where a conuseeofajudg- ^^^^ ^'^^^ *" 
ment, his executors, &c., assigns the same, he shall also perfect a memorial 
of such assignment under his hand and seal, containing the name and addi. Assignment of 
tion of the Wignor, and the name of the assignee, and the sum mentioned J«^"»e"ti. 
in the assignment to remain due, and shall make an affidavit at foot of the 
memorial, of the perfection of the assignment, and such memorial and affi- 

z 
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davit shall be lodged in the office where the judgment shall be entered and 
enrolled, and thereupon by Section 2 (amended by 25 Geo. II. c. 14, s. 1), 
such assignee, his executors, administrators, or assigns (and no other per- 
son), may, in his or their own name or names, revive such judgment, and 
proceed thereon, and also discharge and release same, and enter satisfac- 
tion on the record, as the conusee might do ; and such assignee shall be, to 
all intents and purposes, at Law and in Equity, in the place of the assignor, 
and payment to such assignee may be pleaded specially. 

By force of these Statutes the judgment is vested, at Law and in Equity, 
In Ireland the in the assignee, whereas in England, there being no similar Statute, the 
le^al interest in assignment of a judgment can only be an equitable assignment, and the as- 
passes bj aa- signee must sue in the name of the assignor, as in case of a bond, or any 
signment on other chose in action. 

record. Judgments recovered in adverse suits are not assignable under these Sta- 

tutes, which relate only to judgments confessed as securities ; Gray v. Lane, 
But there must 4 L. R. N. S. 159. The property in the judgmentwill not pass without an 
be a deed, actual assignment, lAoyd &G, temp. F. p. 100 ; and the assignee will not take 

euroUed. ^^^ ^^S^^ interest unless the memorial be enrolled under the Statutes. After 

the memorial of the assignmentof the judgment has been enrolled, the deed 
of assignment is of little value, for the assignment is proved not by the deed 
of assignment, but by an attested copy of the memorial of the assignment ; 
Evidence of Hobhouse v. Hamilton, I Sch. & Lef. 207 ; and see Malcomson v. Gregory, 
assignment is 1 H. & Br. 310 ; and the attested copy must be produced and proved, noU 
record. withstanding the executor of a deceased conusor has admitted the assign- 

ment ; Wood r. Blake, 2 Mol. 392. The assignee of a judgment, if there 
Assignee may be no fiduciary relation between him and the debtor, may recover the full 
recover^ t^e ^^^ amount due upon the judgment, although he paid a less sum for it ; but, on 
judgment, al- the other hand, the assignee takes subject to all equities connected with 
though he paid and attaching on the judgment, to which his assignor was subject, and shall 
^*** recover no more than the assignor could have recovered, unless before ad- 

takes*a!ibiect to ^^"^^"g ^^^ money, the assignee gave notice to the conusor, and was per- 
all equities; mitted by him to take the assignment on the faith of the sum named by the 
and therefore assignor being bonajide due ; Hickson v. Aylward, 3Mol. pp. 11-12 ; Bawen 
should give no- v. Swift, 1 Hayes & J. 277 ; Ferrall v, Boyle, 1 Ir. Eq. R. 391 ; and see 

debtor -^^^ ^ ^^' ^*1* ^' ^^^' ^ *^® enrolment of the assignment does not affect the 

conusor with notice. If possible, the conusor should be made to join in the 
assignment ; Ferrall v. Boyle, supra. 

Priority of Judgment creditors have no priority by the Registry Act, 6 Anne, c. 2, 

not^affected by ^* ^' therefore an unregistered settlement will have priority to asubsequent 

the Regatry judgment ; Brown v. Blake, 1 Mol. 620 ; unless when there is a conflict 

Act, unless between two deeds, which renders it necessary, in adjusting their priority, to 

quent deed, 8'^'® ^^^^^ *o the enactment that every deed shall be effectual according 

taking prece- to the priority of its registration : then, if there be intervening judgments, 

dence by force ^hg ^qq^l which is subsequent in date, but prior by registration, will carry up 

Act carrles'u'p ^^® judgments, so as that in retaining their priority to the deed, last executed, 

with it inter- the judgments acquire priority to the deed first executed ; Crymble o. 

Tening judg- Adair, Beatty, 122 5 Latouche v. Dunsany, 1 Sch. & Lef. 137. 

mentfl. 
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But if the person claiming under the registered deed does not insist on 
bis priorfty oyer the unregistered deed, the latter will take precedence of 
the judgments, for then there will be no conflict between the deeds ; Spar- 
row V. Cooper, 1 Jones, 72 ; and therefore if the claimant under the prior 
unregistered deed can purchase up the claim under the subsequent regis- 
tered deed, he may thereby prevent the intervening judgment creditors 
from obtaining priority by means of the registered deed ; Murtagh v, Tis- 
dall, Fl. & K. 20. 

The Statute 3 & 4 Vict. c. 105, s. 23, enacts, that if the person Judgment cre- 
against whom a judgment shall have been entered, shall have Govern- ^*^'' ™*y °°^ 
itient stock, funds, or annuities, or stock or shares of or in any public ^^..^ property in 
(fompany in Ireland, standing in his name, in his own right, or in the the Funds, and 
liame of any person in trust for him, the Court of Chancery, or the Court *" shares of 
of Exchequer at the Equity side thereof, on petition of the judgment ere- p"-*^ compa- 
dkor, or any of the superior Law Courts, or a Judge thereof, on the appli- 
cation of the judgment creditor, may order such stock or shares, or aiiy by procuring 
part thereof, to stand charged with the amount of the judgment debt and an order, 
interest thereon, which order shall entitle the judgment creditor to all such 'WTiich will be 
I'emedies as he would have been entitled to if such charge had been made in charge created 
his favour by the judgment debtor; provided that no proceedings shall be by act of the 
taken to have the benefit of the charge until after six mouths from the date ^^^^^ » ^ 

- , , " to be enforced 

6f the order. it any time af- 

The charging order will attach the interest of the judgment debtor in the ter six months ; 

stock or shares, whatever be the nature of such interest, be it vested, or ^ ^^ asthein- 
..... . .1 * r> ^ iLM L terest of the 

cdntmgent, in possession, remainder, or reversion ; Carter v, Mahon, ^eb^or in the 

Flan. & K. 342; and the Accountant-General of the Court will be deemed property ex- 

a trustee for the judgment debtor within this Statute, if such debtor have t®°<^« 

ati interest in stock standing in the name of that officer. 

The charging o^der will be made in the first instance ex parte, without Conditional or- 
notice to the debtor, and though only an order to shew cause, yet it will ^^^ " S*^®** «' 
restrain the transfer of tlie stock or shares until the order be discharged or 
made absolute. If unopposed, the Court has no jurisdiction to give the Petition neces. 
costs of the charging order ; White v. Heron, 5 Ir. Law R. 165. If the ^ary to procure 
application for an order to charge stock, &c., be made to a Court of Equity, ^^^^ *Jf Equl- 
a petition must be preferred ; Wallace r. M*Cann, Flan. & K. 670 ; S. C. ty. 
4 Ir. Eq. R. 522. The Act does not entitle a judgment creditor to an Order tochorge 
order charging ftmds standing in the name of the real or personal represen- property of de- 
tfative of a deceased debtor ; nor to an order charging the surplus produce ^^^ granted^ 
of the deceased debtor's estate ; Wallace r. M^Cann, sup, ; nor to an order 
charging an unascertained share ; White «. Heron, sup. (5 Ir. Law. R. 167), no*" to charge 
nor to an order charging the purchase-money of the debtor's estate, of which p"° ' JJ^ of*the 
the sale was not complete nor the money paid ; Robinson v. Peace, 7 Dowl. debtor. 
P. C. 93; When the charging order is made absolute, the creditor may file 
his bin to procure payment of the debt by sale of the stock or shares charged. 

The Stat. 3 & 4 Vict. c. 105, s. 26, eiiacts, that every debt due upon Judgments in 
any judgment not confessed or recovered for a penal sum to secure principal case, &c., now 
and hiteresC) shall carry interest at the rate of four pounds per cent, per ^ *° ***^** ' 

z2 
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annum from the time of entering up the judgment, or from the Ist day of 
November, 1840, if the judgment were entered previously to that day ; and 
such interest may be levied under a writ of execution. 

This enactment does not apply to judgments upon bonds for penal sums 
conditioned to pay the debt with interest. Upon these securities the con- 
tract ascertains the rate of interest, and the creditor may levy the amount 
of his debt and interest, so that the entire amount levied do not exceed the 
penalty of the bond. But with regard to judgments in case, and in adverse 
suits, creditors were not, prior to this Act, entitled to recover interest 
in any proceeding by execution upon the judgment ; Sterling v. Wynne, 1 
Jones, 51 ; Sausse k S. 229 ; Lloyd & G. temp. P. 235, n. Nor would 
the judgment creditor be allowed interest under a decree directing an ac- 
count of what was due to him ; unless, perhaps, where the judgment was on 
a bill or note, &c., which carries interest at Law and in Equity ; Lowndes 
V, Collens, 1 7 Ves. 27 ; although if he had brought an action on his judg- 
ment, the jury would have given him interest in the shape of damages. 
Decreet and Decrees and Orders of the Court of Chancery and of the Court of Elx- 

orders to pay chequer at the Equity side thereof, and Rules of the superior Law Courts, 
tfe°noweQ^uiin!^ *"^ Orders of the Courts of Chancery and Exchequer, whereby any sum 
lent to judg- of money or any costs shall be payable to any person, shall have the effect 
menta, of judgments, and the persons to whom such money or costs shall be pay- 

and may be pro- able shall be judgment creditors within the meaning of the Act; and the 
ceeded on aa same remedies are given to such persons as are by the Act given to judg- 
jodgmento ; . creditors 

but wlU not ""^"^ creaiiors. 

affect Iandi,&o. Provided that no Decree, Order, or Rule shall, by virtue of this Act, 
until regiatered. affect lands, tenements, or hereditaments as to purchasers, mortgagees, or 

creditors, unless and until the Decree or Order be registered in the manner 
prescribed, sec. 28 ; and now see the Stat. 7 & 8 Vict. c. 90, ss. 3, 4, pro- 
viding that no Rule or Order shall affect lands, &c., as to purchasers, mort* 
gagees, or creditors, unless registered under that Act ; ante^ p. 320. 

A creditor entitled to money or costs under a Decree or Order, may now 
enforce payment thereof, not only by attachment but also by a writ of exe- 
cution, or by a petition under <* the Sheriffs' Act" (5 & 6 Will. IV. c. 55), 
stating in the petition the date of the Order, and the amount due on foot 
thereof ; or by bill in Equity to raise the amount due by a sale, in the same 
way, and subject, of course, to the same restrictions, as a creditor by judg- 
ment would be subject to ; and as by the 27th section of ** Pigot's Act*' 
judgment debts carry interest, so money or costs ordered to be paid shall 
carry interest. 
Orden to pay But it appears that these sections do not apply to Orders to pay money or 
money or costs costs out of the produce of the sale of an estate, but only to Orders directing 
^"il** 1 bT °"® person to pay money or costs to another; Attorney- General v. Nether- 
interest, cote, 11 Sim. 529 ; 1 Hare, 316, n. ; Lynch v. Skerrett, 5 Ir. Eq. R. 494. 
Frame of jndg- With respect to the frame of a bill by a judgment creditor, if the conusor 
ment creditor's be dead, the bill should be in the usual form of a bill by a creditor to admi- 

W*ll 

nister the personal and real assets of his deceased debtor. (See post.) 
But if the conusor be living, the bill may, in the first place, state the 
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loan and the entry of the judgment ; it may then proceed to state that the 
conusor iwas, at the time of entering up the judgment, or at some time 
afterwardshecame seised or possessed of or entitled unto all that and those 
[stating and describing the property of the debtor, as far as it is known^, 
and that he was, at the period aforesaid, seised, &c. of other lands, for some 
estate or interest, the particulars whereof are unknown to plaintiff, and that 
the conusor has executed several conveyances and assignments of his pro- 
perty, but refuses to disclose the particulars thereof, or to what persons, or 
for what, if any, consideration, the same were made ; the bill should state 
that the conusor, or his grantees or assignees, are in possession of the 
property, and should state in what right each party to the suit is brought 
before the Court, and should shew the sum due to the plaintiff on foot of 
his demand, with the usual applications and refusals to pay, and after in- 
serting, if necessary, pretences and charges for the purpose of answering 
any anticipated objection to the relief sought, the bill should interrogate to 
all the material statements and charges, in the form prescribed by the late 
Chancery Orders, and should pray an account of the sum due to the plain- 
tiff for principal, interest, and costs, on foot of the judgment, and an ac- 
count of the lands and hereditaments of or to which the conusor was seised , 
possessed, or entitled at the date of the rendition of the judgment, or at 
any time afterwards, and that the sum due to plaintiff for principal and in- 
terest may be deemed to be well charged on the said lands and heredita- 
ments, and that the same, together with plaintiff's costs, may be paid within 
a fixed time, or in default a sale, and for that purpose an account of all in- 
cumbrances affecting the said lands and hereditaments, and the priority 
thereof, the sums due thereon, and the persons entitled thereto, and in 
the mean time a Receiver, with the usual consequential relief. 
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Bill by Judgment Creditor for Sale of real Estate of Conusor in 

his Life-time. 



To the, &c* 



Application for 
loan. 



Load. 



Bond and war- 
rant. 



Judgment. 



In Chancery. 



Humbly complaining, sheweth unto your Lordship, your suppli- 
ant William Thompson, of, &c., that in the year 1825, John Jones, 
of, &c., Esq., one of the defendants hereinafter named, having occasion 
to borrow a sum of £1000, applied to and requested your suppliant 
to lend him the said sum on the security hereinafter mentioned, and 
your suppliant agreed so to do, and did accordingly lend and ad- 
vance the said sum of £1,000 to the said John Jones. 

And thereupon, and in order to secure the repayment thereof, 
with lawful interest, the said John Jones duly executed his bond, 
or obligation in writing, bearing date on or about the 1st day of 
May, in the year 1825, with warrant of attorney for confessing 
judgment thereon in the penal sum of £2,000 sterling, with a con- 
dition to the said bond annexed, making void the same upon pay- 
ment of the said sum of £1,000 sterling, together with interest at 
the rate of £5 per cent, per annum^ on the 1st day of November, 
1825; upon which bond, by virtue of the said warrant, your sup- 
pliant did, in or as of Michaelmas term, in the said year 1825, 
obtain judgment in Her Majesty's Court of Queen's Bench, in Ire- 
land, against the said John Jones, for the said sum of £2,000 ster- 
ling, together with the costs of entering the said judgment, as by 
the records of said Court may appear. 
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Your(a) suppliant further sheweth unto your Lordship, that in Revivor of 
or as of Hilary term, in the year of our Lord, 1843, your suppliant J"^8ment. 
having issued a writ oi scire facias^ for the purpose of reviving the 
said judgment, the same was duly revived. 

Your suppliant further sheweth, that your suppliant caused the Registry of 
said judgment to be duly registered, pursuant to the provisions of J**^^"®"^ 
the Statute in that case made and provided. 

Your suppliant further sheweth, that at the time of the rendition Conusor's pro- 
of the said judgment the said John Jones, the conusor thereof, was the judgment/ 
seised, or possessed of, or otherwise well and sufficiently entitled 
unto, or had some sufficient disposing power over the several lands, 
tenements (rectories, advowsons, tithes, rents) and hereditaments 
hereinafter mentioned, that is to say, all that and those, &c. 

And your suppliant further sheweth, that in some time after the 
time of entering up the said judgment, the said John Jones acquired 
and became seised and possessed of, or well entitled unto several 
other lands, tenements, and hereditaments, that is to say, all that 

AND THOSE, &C. 

Your suppliant further sheweth, that by deed bearing date on or Part of which 
about the 1st day of May, 1842, and made between, &c., the said ^ ^*^° "^^^^ 
John Jones did, for the considerations therein mentioned, convey 
and assure to John Scott, a defendant hereinafter named, all that 
AND THOSE the Said lands of Grange^ situate, &c., as by the said 
deed, in the possession of some of the defendants hereinafter named, 
and by the memorial of the registration thereof, will appear. 

Your suppliant further sheweth, that by indenture of mortgage, part mort- 
bearing date on or about the 1st day of January, 1840, and made ^^ 
between, &c. ; he the said John Jones did convey and assure all 
THAT AND THOSE the Said lands of, &c. unto James Roe, his heirs 
and assigns, subject to redemption on payment of the sum of £500, 
sterling, with interest after the rate and in the manner therein men- 
tioned; as by the said indenture in the possession of some or one of 
the defendants, will appear ; and the said James Roe, under and by 

(a) Although this statemcDt maybe properly inserted when the judgment 
has been revived, yet unless the revival be material with reference to the 
Statute of Limitations, &c., it does not form an essential part of the plain- 
tiff's case when he seeks to raise the amount of his judgment by a bill; but 
if he were proceeding by petition under the " Sheriffs' Act," or " Pigot'i 
Act," the case would be otherwise. 
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virtue of the said indenture of mortgage, claims some interest in the 
lands and premises hereinbefore mentioned. 
Part charged Your Suppliant further sheweth, that by indenture bearing date 

with an annuity, ^^ ^^ ^^^^^ ^j^^ j3^j^ j^^ ^f jyj^^^ jg^j^ ^j^^ ^^jj j^j^^^ j^^^^ f^^ 

the considerations therein mentioned, granted to one John Doe, 
a defendant hereinafter named, an annuity or yearly sum of £100 
per annum^ for the life of him the said John Doe, and in order to 
secure the payment of the said annuity to the said John Doe, he, the 
said John Jones g^nted and demised all that and those the 
said lands of, &c. to Richard Roe, his executors, &c., for the term 
of 100 years therein mentioned; as by the said indenture, in the 
possession of the defendants, or of some or one of them, will appear; 
and the said John Doe and Richard Roe claim some interest in the 
said lands, under and by virtue of the said deed, 
orotherwite [^ State the title of any other specific incumbrancers^ so far as 

incumbered. •../».. . >. 

plaintiff IS aware thereof. 
JudgmentocoD- Your suppUant further sheweth that the several persons follow- 
ing, that is to say, John Price, James Price, and Paul Price, 
claim some interest in or charge upon the said lands and premises, 
by virtue of certain judgments obtained by them respectively 
against the said John Jones, the particulars whereof the said John 
Jones refuses to discover to your suppliant. 
Conusor is in YouT Suppliant further sheweth, that the said John Jones is in 
saTe as' to the actual possession or receipt of the rents of the said several lands 
lands he has a^d premises, save and except the lands of Grange^ which are now 

in the possession of the said John Scott. 
t°**Ld*ti^** Your suppliant further sheweth, that interest was paid by the 

said John Jones to your suppliant, on foot of your suppliant's said 

judgment debt, up to the 1st day of May, 1840, since which time 

Amount due to DO further interest has been paid to your suppliant, and there is now 

^ due and owing to your suppliant on foot of his said judgment, the 

said principal sum of £1,000, together with an arrear of three years' 
interest up to the 1st day of May, 1843, besides costs, 
for^^^'ent'. ^^^ ^^^^ Suppliant hath frequently in a friendly way applied to 

the said John Jones, and requested him to pay your suppliant's said 
Written notice demand; and your suppliant on or about the 1st day of May, 1843, 

servecia 

served a formal notice on the said John Jones, requiring him forth- 
with to pay to your suppliant the sum due for principal and interest 
on foot of the said judgment, or in default thereof, that your sup- 
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pliant would file a bill against the said John Jones, for the purpose 
of raising the amount thereof by a sale of the said John Jones's 
estate ; and your suppliant hoped that such requests would have 
been complied with, as in justice and equity they ought to have 
been. 

But now so it is, &C., anUy p. 17. Combination. 

And the said defendant, John Jones, sometimes pretends that Charging part, 
he never received the said sum of £1,000 from your suppliant, the 
contrary whereof your suppliant charges to be the fact, and so the 
said defendant will at other times admit, but then again he pretends 
and alleges that there are various charges and incumbrances affect- 
ing the said lands and premises, but refuses to discover the parti- 
culars thereof to your suppliant, or in whom the same are vested. 
All which, &c., ante, p. 18. ^r^*^*" 

To the end, therefore, that the said defendants may, if they can, interrogating 
shew why your suppliant should not have the relief hereby prayed, P*''" 
and may, upon their several and respective corporal oaths, to the 
best and utmost of their several and respective knowledge, remem- 
brance, information, and belief, full, true, direct, and perfect an- 
swer make to such of the several interrogatories hereinafter num- 
bered and set forth, as by the note hereunder written they are 
respectively required to answer, that is to say : 

1. Whether your suppliant did not lend to the said John Jones, 
at the time hereinbefore in that behalf mentioned, or at some other 
time, and when, the said sum of £1,000, or some other and what 
sum of money ? 

2. Whether the said John Jones did not execute his bond and 
warrant, of such date, purport, and effect, as hereinbefore in that 
behalf stated, or how otherwise ? 

3. Whether your suppliant did not enter judgment on the said 
bond as of the term, and in the Court hereinbefore in that behalf 
mentioned, or how otherwise ? 

4. Whether the said judgment was not duly revived by your sup- 
pliant as hereinbefore mentioned, or how otherwise ? 

5. Whether said judgment was not duly registered, pursuant to 
the provisions of the Statute in that case made and provided, or 
how otherwise ? 

6. Whether interest on the said judgment debt was not paid by the 
said John Jones to your suppliant, up to the 1st day of May, 1840, 
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and whether the full principal sum of £1,000, together with some 
and what arrear of interest is not now due to your suppliant ? 

7. Whether the said John Jones, at the time of entering up of 
the said judgment, or at some time afterwards, and when particu- 
larly, was not seised, possessed of, or entitled unto the several lands, 
tenements (rectories, advowsons, tithes, rents), and hereditaments 
hereinbefore mentioned, or some and which of them, or some and 
what parts thereof respectively, and of some and what other lands, 
tenements, rectories, advowsons, tithes, rents, or hereditaments, for 
some and what estate, or interest, and whether at Law or in Equity, 
and whether in possession, reversion, remainder, or expectancy, or 
otherwise, and how ? 

8. Whether the said John Jones, at the time of entering up of 
the said judgment, or at any time afterwards, and when, had any 
and what disposing power which he might, without the assent of 
any other person, exercise for his own benefit, over any and what 
hereditaments and premises ? 

9. Whether the indenture of conveyance, bearing date the 1st 
day of May, 1842, hereinbefore mentioned, was not executed, or 
some other indenture to the like purport and effect, and what are the 
lands affected thereby, and what was the consideration lH)nd fide 
paid or given for the same ? 

10. Whether the indenture of mortgage bearing date the 1st day 
of January, 1840, &c. \proceed asin the ninth interrogatory] ? 

11. Whether the deed of annuity, bearing date the 13th day of 
May, 1841 [aw in the ninth interrogatory'] ? 

12. Whether the defendant John Jones, or any and what other 
person or persons deriving from him by conveyance or assignment, 
is or are in possession or occupation, or in receipt of the rents and 
profits of the said lands and hereditaments hereinbefore mentioned, 
or of any and what other lands, tenements, rectories, advowsons, 
tithes, rents, and hereditaments? 

Interrogatory 13. What right, title, or interest do the defendants respectively 
brancet rested claim in or to the Several lands, hereditaments, and premises here- 
in defendant* ; jnbefore mentioned, or any other lands and hereditaments of which 

the said John Jones, at the time of the rendition of the said judg- 
ment, or at any time afterwards, was seised or possessed, or en- 
titled unto, or over which he, the said John Jones, had any disposing 
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power, or any and what part thereof, and how do they respectively 
make out and derive the same, and by what deeds, writings, or 
g^nts, and what are the dates, and short and material contents of 
such writings and grants respectively ? 

14. And what are the conveyances, mortgages, judgments, and or in third 
specific incumbrances, if any, which affect such lands and heredita- P®"°°** 
ments respectively, or any part or parts thereof, and whether are 

the same prior or subsequent to your suppliant's said demand, and 
what are the dates, parties' names, and places of abode, and other 
the short and material contents of such conveyances, mortgages, 
and deeds creating such specific incumbrances respectively, and 
when were the same made, and for what consideration, and in whom 
are the same now vested, and what are the sums now due on foot 
thereof respectively ? 

15. Whether there are other and what person or persons besides As to parties 
those hereinbefore mentioned, who have any and what interests in, court. °" *^^ 
or charges or incumbrances affecting the said lands and heredita- 
ments, which would render them necessary parties to this suit? 

16. In whose custody, possession, or power are now the several As to title- 
deeds hereinbefore mentioned, and all other the title-deeds and do- ?®®^' *"^ 
cuments, tenants' leases, and muniments of title relating to the 

said lands and hereditaments, or any parts thereof; and in whose 
hands are all such deeds as in case of a sale of the said lands and 
hereditaments, would be necessary to enable your suppliants to make 
title to a purchaser, and when, where, and in whose possession did 
the said defendants respectively last see the same, or any and which 
of them, and what has become thereof respectively ? 

17. What is the annual rental of the said several lands and here* As to rental, 
ditaments, and what is the quantity of ground in each particular 
tenement thereof, by whom held, for what term or interest, at what 

yearly rent, on what days is the same made payable, and what arrear, 
if any, is due thereon, and what are the dates, parties' names, and 
short contents of the respective leases, articles, or agreements by 
which the same are held, and what part thereof is now in the occu- 
pation of the said defendants ? And that the said defendants may 
view in the hands of your suppliant's solicitor or commissioner, all 
such exhibits as shall be produced to them and endorse their names 
thereon, and set forth what the same respectively are, and by whom 
signed or executed ? 
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Prayer. And that an account may be taken by and under the direc- 

Account of sum tion and Decree of this Honourable Court, of what is due to your 
andoMhe**^ suppUant foF principal, interest, and costs, on foot of the judg- 
i&ndfl, &c. of ment so as aforesaid obtained by your suppliant against the said 

John Jones, after all just credits and allowances ; and also an account 
of the lands and hereditaments of which the said John Jones was 
seised at the time of entering up said judgment, or at any time since, 
or of which he is possessed, or to which he is entitled, or over which 
and that plain, he has a sole disposing power ; and that the sum which shall be 
tiflf 8 demand found jue and owinff to your suppliant upon foot of your sup- 

maj be decreed o ^ **^ *^ j r 

a charge there- pliant's Said judgment, may be declared to be well charged upon 

such lands and hereditaments ; and that the said defendants, or such 
Decree for pay- of them as ought SO to do, may be decreed to pay to your suppliant 
™*°^ ' what shall be found so due to him for principal, interest, and costs, 

together with the costs of this suit, by a short day to be named for 
or a nie; that purpose ; or in default thereof, that the said lands and heredi- 

taments, or a competent part thereof, may be sold ; and for that 
purpose that all proper directions may be given, and all necessary 
acooant of in- accounts taken ; and in particular an account of all charges and in- 
omn ranees ; cumbrances affecting the said lands and hereditaments, and the na- 
ture, priority, and amount thereof, and what is due thereon res- 
Payment, pectively ; and that out of the produce of such sale your suppliant 

and all other persons entitled, may be paid their several demands, 
Offertoredeem. your suppliant being willing and hereby offering to redeem such of 

the incumbrances affecting the said estates as your Lordship shall 
deem him bound to redeem ; and that all proper parties may be 
directed to join in such sale, and to execute proper deeds of con vey- 
ReceiTor ; ance to the purchaser or purchasers thereof; and that in the mean- 
time a Receiver may be appointed to receive the rents and profits 
of the said lands and hereditaments, and apply the same as your 
and general re- Lordship shall direct ; and that your suppliant may have such further 

and other relief as the nature and circumstances of the case may 
require. May it please, &c. 

[Pray subpcena to appear and answer against 
John Jones [the conusor"] ; 
John Scott [a subsequent purcJuiser"] ; 
John Roe [a subsequent mortgagee having the legal estate"] ; 
John Doe [a subsequent annuitant] ; 
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and pray that the judgment creditors and any parties to the suit 
against whom no direct relief is sought^ upon being served with 
notice may be bounds SfC. thus : — ] 

May it please your Lordship to grant unto your suppliant Her Prayer of rab- 
Majest/s most gracious writs of Subpoena, to be directed to the ^^J^^"^^ 
said John Jones, John Scott, John Roe, John Doe, and their con- 
federates, when discovered, thereby commanding them and every of 
them, at a certain day, and upon pain of process against them res- 
pectively for their neglect, to cause an appearance to be entered for 
them respectively in this Honourable Court to this your suppliant's 
bill of complaint, and then and there full, true, direct, and perfect 
answer make to all and singular the premises, and further to stand 
to, perform, and abide such further Order, Direction, and Decree 
therein, as to your Lordship shall seem meet ; and may it further f^^^ « gpeeiai 
please your Lordship that the said John Price, James Price, and defendant*" 

• 1 • 1 may be bound. 

Paul Price, upon being served with the notice mentioned m the 
15th General Order of thb Honourable Court, may be bound by 
the proceedings in this cause. And your suppliant shall ever 
pray, &c. 
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equi- '^"^ whole jurisdiction of Courts of Equity in the administration of assets, 
die- is founded on the principle that it is the duty of the Court to enforce exe- 
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cution of trusts, and that the executor or administrator who has the properly tion in tdmi- 
in his hands, is bound to apply that property in the payment of debts and nwtering oieu. 
legacies, and to apply the surplus according to the will, or in case of intes« 
tacy according to the Statute of Distributions ; Adair e. Shaw, 1 Sch. & 
Lef. 262. 

Personal assets are divided into personal and real, according as they go Assets personal 
to the executor or to the heir of the testator or intestate. *^j equi'ubfe 

Again, assets are divided into legal and equitable. 

Legal assets consist of property which a Court of Law holds to be assets. Legal assets. 
and these must be distributed among creditors according to their priority. 
A lease for years is legal assets ; so is a debt owing by an executor to his 
testator ; so is property in the Funds ; Franklin r. Bank of England, 9 B. & 
Cr.p. 161 ; so are goods, although beyond sea ; so are sperate debts returned 
by the executor in his inventory to the Ecclesiastical Court, unless after- 
wards proved desperate. 

Equitable assets consist of property which a Court of Equity only holds Equitable as- 
to be such, and which, when realized, are not legal assets in the hands of ^^^'' 
the executor ; and these are applied to pay all creditors, joarz pcusu, without 
regard to their priority. 

Lands devised to the executor for payment of debts are equitable assets. 
So the produce of a charge on real estate for payment of debts, whether the 
descent be broken or not ; Bailey v, Ekins, 7 Ves. 319; so the equity of 
redemption of mortgaged estates ; so money due on a mortgage not returned 
by the executor in the inventory. 

By the Statute of Frauds 7 Will. III. c. 12, s. 7, Ir., corresponding to 
the Statute 29 Car. II. c. 3, s. 10,£ng., trust estates in fee simple arc made 
legal assets. 

The Statute 3 & 4 Vict. c. 105, s. 19, makes trusts of a chattel interest 
legal assets for judgment creditors. 

Where a man has a general power of appointment over a fund, that is, a py^^j anpoint- 
power to appoint to whomsoever he pleases, if' he e,VL'rcises such power, ed under a ge^ 
whether by deed or will, the fund appointed shall form part of his asseL«, "®''*^^ power, 
and his creditors shall take in preference to the appointees ; Troughton v. 
Troughton, 3 Atk. 656 ; Jeniiey t;. Andrews, 6 Mad. 264. 

But it is necessary to remember that a power is diflfcrent from a pro- Distinction he- 
perty ; the power (unless it be in nature of a trust, as in the case of Hard- tween a power 
ing V. Glyn, 1 Atk. 469) must be executed, or the creditors of the donee ^"^ ^ property. 
have no title, and, although in favour of creditors Equity will aid a defec- 
tive execution, yet it cannot supply a non-execution of the power ; Holmes 
V. Coghill, 7 Ves. 499. Nor could the Court by its decree have compelled 
the donee in his life-time to execute the power; Thorpe v. Goodall, 17 Ves. 
460 ; and the deficiency of the assets of the donee will not warrant the 
Court to infer an intention to exercise his power over the fund ; Jones v, 
Curry, Lev. 66. 

To induce the interference of Equity in aid of the donee's creditors, 
there must be evidence of an intention to execute the power by a reference 
to the power, or to the subject of it, or else the devise or bequest must 
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prove inoperative otherwise than as an execution of the power; see 1 Hoy. 
Sup. 79, and cases there. The Legislature, however, has interfered to a 
certain extent in aid of creditors. 
Enactments The Bankrupt Act, 6 Will. IV. c. 14, s. 91, Jr., enacts, that all powers 

d*bto"°* vested in a bankrupt, which he might legally execute for his own benefit, 

araiUble for may be executed by the assignees for the benefit of the creditors, in such 
payment of his manner as the bankrupt might have executed the same, 
debu. q^j^^ Statute 3 & 4 Vict. c. 105, s. 22, provides (as we have seen), that 

judgments shall operate as a charge upon all lands and hereditaments over 
which the conusor shall at the time of entering up such judgment, or at 
^ any time afterwards, have any disposing power, which he might, without the 

assent of any other person, exercise for his own benefit. 

And finally, the lafe Statute of Wills, 7 WiU. IV. & 1 Vict, c. 26, s. 27, 
in reference to wills made on or after the 1st day of January, 1838, enacts, 
that a general devise of the real estate of the testator shall be construed to 
include all real estate which he may have power to appoint in any manner 
he may think proper, and shall operate as an execution of such power, un- 
less a contrary intention shall appear from the will ; and, in like manner, a 
general bequest of the personal estate of a testator, shall be construed to 
include any personal property, which he may have power to appoint in any 
manner he may think proper, and shall operate as an execution of such 
power, unless a contrary intention shall appear by the wilL 
"BomiUj'sAct" l^^^ Statute I Will. IV. c. 47, consolidating and amending the laws for 
to facilitate facilitating the payment of debts out of real estate, enables creditors to re- 
d^bS****! f cover upon bonds and other specialties against devisees, as well as against 
real estate. heirs, ss. 3, 4. 

Section 5. Save as against devisees in trust to pay debts, &c. 
Section 9. Traders' estates shall be equitable assets to pay as well simple 
contract debts, as those due on specialty. But creditors by specialty in 
which heirs are bound, shall be paid before creditors by simple contract. 
Statnte to ren- Statute 3 & 4 Will. IV. c. 104, makes freehold estates of persons 
der freeholds dying after 29th August, 1833, equitable assets for the payment of simple 
simole contract contract debts. But creditors by specialty in which the heirs are bound 
debts. shall be paid before creditors by simple contract. 

Before this Act freehold estates were not assets for simple contract 
debts ; Aldrich v. Cooper, 8 Ves. 382. 

Estates held pur auter vie were not included in the Statute of Wills 
which extended only to estates in fee simple. 
Statute of But by the Statute of Frauds, 7 Will. III. c 12, s. 9, Ir., corresponding 

Frauds as to to the English Act, 29 Car. II. c. 3, s. 12, estates pur auter vie are made 
esutesp«r au^ devisable like fee simple estates. 

M^9 a%a^ ' 

And if no such devise thereof be made» the same shall be chargeable in 
the hands of the heir, if they shall come to him by reason of a special oc- 
cupancy, as assets by descent ; and in case there shall be no special occu- 
pant, they shall go to the executors or administrators of the grantee, and be 
assets in their hands. 

Hence, the estate pur auter vie is real assets, if it be devised by the 
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grantee ; bo abo if the grant be to the grantee and hb heirs, in which case 
the heir takes as special occupant. 

Bat if there be no devise and no special occupant, then the estate pur 
auUr vie is personal assets, and this would seem to be so, although the 
grantee died since the 29th August, 1833. (See Statute 3 & 4 Will. IV. 
cl04.) 

The Statute 1 Vict, c 26, repeals the Statute of Wills and the Statute statute amend- 

of Frauds, so far as relates to devises and estates pur auier vie^ excepting ing the law of 

the cases not affected by this Act, but afterwards re-enacts in substance the ^\^' ao lar as 

-,-,'._,. , relates to es- 

provisions of the Statute of Frauds in respect to such estates. tatei p%r outer 

Section 3 empowers persons to devise and bequeath their real and per- vie* 
sonal estate, including estates pur auter vicy whether there shall or shall 
not be a special occupant thereof. 

Section 6. If no disposition by will of an estate pur auter vie of dk free- 
hold nature, the same shall be chargeable in the hands of the heir, if it 
shall come to him by reason of a special occupancy, as land in fee simple 
would be ; and in case there shall be no special occupant, the estate shall 
go to the executor or administrator of the grantee, and be personal assets 
in his hands. 

Section 34. This Act extends not to wills made before 1838, nor to 
estates pur auter vie of persons who die before 1838. As to the nature 
and quslity of estates pur auter vie^ see Allen v. Allen, 2 Dru. & War. 307. 

Demands upon legal assets are to be paid thereout in the following order order of pri- 
of priority, viz. : oritj of de- 

1. Funeral and testamentary expenses. ™"»^ "P<>" **• 

2. Debts due to the Crown by record, or specialty. ^ 
d. Judgments and decrees. These have no priority among themselves 

as regards personal assets, but as against legal assets real each judgment has 
priority according to the date of its rendition ; see Avarell v. Wade, 3 Ir. 
£q. R. 446 ; and Kirby v. O'Shee, 4 Ir. £q. R. 307. 

4. Recognizances enrolled. 

5. Debts due by specialty, including rent on a parol demise ; Thompson 
V. Thompson, 9 Price, p. 471. 

6. Debts on simple contract. 

7. Voluntary bonds. 

8. Legacies. 

The executor b bound to take notice of the priority of debts of record, 
but may, in a reasonable time after testator's death, pay a simple contract 
debt before a debt due upon a specialty of which he had no notice. 

Among creditors of equal degree, an executor or administrator may pay Right of ezecn- 
one in preference to another, and may retain his own debt due to him from ^^^ ^ Ki>e a 
the deceased, in preference to all other creditors of equal degree ; Lyttleton ^^etj^"*'^' *"** 
V. Cross, 3 B. & Cr. 322 ; Tipping v. Power, I Hare, 405. 

Debts are to be paid in priority to legacies, even out of equitable assets, Debts always 
on the principle that the testator was bound to be just before he could be payable before 
generous ; Kidney v. Cousmaker, 12 Ves. 136. l^***"- 

The legatees are objects of the testator's mere bounty, whereas debts 

2 A 



344 BILLS FOR ADMINISTRATION OF ASSETS. 

carry with them by law the right to be paid out of the personal estate, a 
right which the testator could not take from them, for no man can exempt 
his personal estate from liability to his debts; 3 Sug. Vend. 152 (10th ed.) 
The right, therefore, of the creditor to be paid out of the personal estate of 
his debtor, not only does not, like a legacy, originate in the will, but cannot 
be defeated by it. 

Order of liabi- '^^^ application of assets in payment of debts and legacies is in the folio w- 

litj of aasets. ing order, viz. : 

1. Personal 68- Personal estate not specifically bequeathed, or exempted by express 
tate. words, or by necessary implication ; Bootle v, BlundcU, 19 Ves. 494 ; 1 Hov. 

Sup. 223; Lamphier v. Despard, 2 Dru. & War. 59; S. C. 4 Jr. £q. R. 
334; Ca. temp. Talbot, 53, n. (A), See also Wilton v. Ferguson, 6 Ir. Eq. 
R. 33. This portion of the property of the deceased is legal assets, and 
shall be applied in payment of debts according to their respective priority, 
and then in payment of legacies. Hence the rents of real estate are not to 
be resorted to until it appears the personal estate is deficient ; Schomberg 
V. Humfrey, 1 Dru, & War. 411. 

2. Real estate Heal estate devised for payment of debts and legacies ; Davics v. Topp, 
doTised forpaj- 1 gro, Q, C. 524. This is equitable assets, and shall therefore be applied 
ment of debts. .^ payment of debts pari passu; Haslewood v. Pope, 3 P. Wms. 323 ; 

Deg V. Deg, 2 P. Wms. 412; Howse v. Chapman, 4 Ves. 542 ; LI. & G. 
temp. Sug. at p. 295, u. (b). 

3. Real estate Real estate descended. This is legal assets as to creditors by specialty in 
descended. which the heirs are bound, and in those cases where the debtor has died 

since 29th August,' 1833 (3 & 4 Will. IV. c. 104), equitable assets as to 
simple contract debts. By marshalling of assets (as to which see post), 
legatees, pecuniary or specific, may resort to this fund, but not otherwise ; 
Tipping V. Tipping, 1 P. Wms. 729; unless the real estate be charged with 
payment of legacies. 

4. Real estate Real estate devised charged with the payment of debts ; Harmood v. 
devised subject Oglander, 8 Ves. p. 125 ; Barnewell v. Lord Cawdor, 3 Mad. p. 456. This 
to a general j^ equitable assets, to be applied therefore in payment of debts pari passu. 

Though legacies be not charged, yet by marshalling of assets this fund 
may be made available for them. 

5. Real and tieal estate devised absolutely, and personal estate specifically be- 
personal estate queathed ; Long v. Short, 1 P. W. 403 ; Irvin v. Ironmonger, 2 Russ. & 
JP^^^^He- M. 531; Young v. Hassard, Ir. Chanc. 1844, overruling Cornewall v. 
qoeathed. Cornewall, 12 Sim. 298. The personal estate specifically bequeathed is 

legal assets for payment of debts ; Lanphier v. Despard, sup. (2 Dru. & 

War. 59 ; S. C. 4 Ir. Eq. R. 334). 

Real estate devised is legal assets as to creditors by specialty in which 

the heir b bound ; and in those cases where the debtor has died since 29th 

August, 1833, by operation of the Statute 3 & 4 Will. IV. c. 104, this 

fund is equitable assets for payment of simple contract debts. See Ram on 

Assets, 457, (2nd ed.) 
Marshalling of The general principle upon which Courts of Equity act, is to make, as 
**>«^ nearly as possible, an equal distribution of assets to all the creditors of the 

deceased i hence the Court will direct that such of the creditors as received 
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any saiiaifaction out of the legal assets, shall receive nothing out of the equi- 
table aawts uutil all the other creditors shall be paid up equally with them ; 
Avarell v. Wade, 3 Ir. Eq. R. 446 ; Bradford r. Foley, 3 Bro. C. C. 352, n. 

Marehalling of assets is founded on this equitable rule, that where one 
claimant has power to resort to two funds he shall not, by the exercise of 
hia option, disappoint a claimant who has only one fund to resort to. For 
example, where one claimant can resort either to the real or personal assets 
of his debtor, and another can resort to the personal assets only, the former 
shall take satis&ction out of the real assets, or if he exhaust the personal 
assets^ or any part thereof, then the latter shall stand as against the real 
aawts, pro ianto^ in the place of the former ; Lanoy v. D. of Athol, 2 Atk. 
444; Aldrich v. Cooper, 8 Ves. 382; see 2 Hov. Sup. 118; Avarell v. 
Wade, mp. (3 Ir. Eq. R. 446) ; Gwynne v. Edwards, 2 Russ. 289, n. ; In 
re Cornwall, 3 Dm. & War. 173 ; S. C. 6 Ir. Eq. R. 63. In the application 
of this doctrine the Court will take care not to subject any fund to a claim 
to which it was not before subject, nor to prevent the claimant with more 
than one fund from being paid in full. The principle is, that the election 
of the one claimant shall not be exercised so as to prejudice the claim of 
the other ; see Clifton «. Burt, 1 P. Wms. 678, n. (1) ; Tipping v. Tipping, 
mp. (1 P. Wms. 729). 

This Equity is not confined to creditors, it is extended to legatees also ; 
Clifton r. Burt, $up. Thus, where the personal estate has been exhausted 
in payment of the creditors of the testator, legatees will be entitled to stand 
in their place against the real estate descended to the heir, if the creditors 
might, under the late Act or otherwise, have resorted to it ; Tipping v. Tip- 
ping, tif/?. (1 P. Wms. 729) ; so also as against real estate devised to pay debts ; 
Haslewood o. Pope, sup, (3 P. Wms. 323) ; or as against real estate charged 
with debts ; Webster v. Alsop, 3 Bro. C. C. 352, n. ; but not as against real 
estate devised absolutely ; Mirehouse v. Scaife, 2 Myl. & Cr. 695 ; for the 
equity of the devisee is as good as that of the legatee ; both derive their title 
from the bounty of the testator; Clifton v. Burt, svp. (1 P. Wms. 679) ; and 
this is so although the devisee be also the heir of the testator, in which case 
indeed he now takes, not by descent but as devisee ; 3 &4 Will. IV. c 106, 
s. 3; Strickland V.Strickland, 10 Sim. 374; and the Court will not marshal 
assets to the prejudice of purchasers, who have acquired an equity to throw 
prior judgment creditors, in the first instance, on the lands not sold to them; 
Averall v. Wade, LI. & Goold, temp, Sugd. 252 ; Hartly v. O'Flaherty, 
Beatty, 61; Aicken v. Macklin, 1 Dru. & Wal. 621; the principle being 
this, that the Court will not interfere when the party resisting the marshal- 
ling has as good an equity as the party seeking it ; Boazman v. Johnson, 3 
Sim. 377 ; Clifton v. Burt, sup. (I P. Wms. 678). 

The equitable jurisdiction to follow assets in the hands of third persons. Following aF- 
arises from the following principles, viz. : — •«t»' 

A trust will be enforced in Equity not alone against the trustee, but also 
against every person in possession of the trust property with notice of the 
trust; Adair v. Shaw, 1 Sch. & Lef. 262; and again, at Law the executor 
in person is considered the debtor ; Farr r. Newman, 4 T.R. p. 637 ; but in 

2a2 
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Equity the fund is treated as the debtor, and the object of the Court is 
All persons ac- first to collect and then to distribute the assets ; and hence it is that all 
countable for persons who are answerable for any part of the assets received by them, 
hands should be ought to be parties to a bill to administer assets. Thus, when assets have 
parties to suit, come to the hands of an executor who is dead, the representative of such 

Land purchased executor is a necessary party to the bill ; Cocking v. Golding, 4 Ir. Eq. R. 

iviiD assets iia' • ^yn 

ble to creditors, ^"^* 

&c., of testator. Where an executor applies the assets in a purchase of land taken in his 

Purchaser from Own name, the land so purchased is assets, and liable, as was the purchase- 
executor, with money ; but the application of the assets must be shewn by proving the 
Hcatio™*U inability of the executor to purchase with his own proper funds, or by pro- 
ble to creditors, ducing a written admission of the fact under the executor's hand, or finally, 
&c., of testator; by means of parol evidence; 3 Sug. Vend. 271 (lOth ed.) ; Wilkins v. 

Stevens, 1 Y. & Col. C. C. 431. 

So also if an executor should apply a part of the assets to the liquidation 
of his own proper debt, or for any similar purpose, such application will be 
set aside, and the purchaser with notice will be decreed to account for the 
assets come to his hands. 

But, subject to this principle, that Equity will not suffer a person who 
made himself party to a breach of trust, to hold the trust property for his 
own benefit, it is a rule of Law and Equity that the executor represents 
the testator, and therefore has absolute power over the whole personal es- 
tate, even though specifically bequeathed ; for however it be bequeathed, it 
must go to the executors, upon trust, in the first place, for payment of debts ; 
but not a bond 3 Sug. Vend. 152 (10th ed.) ; and neither creditors nor legatees can follow 
yScfe purchaser the assets in the hands of a, bond Jide purchaser from the executor, for a 
otmimvUc^ creditor has no lien on personal assets; Nugent v. Giffbrd, 1 Atk. 463 ; and 
tion ; see M*Leod v, Drummond, 17 Ves. p. 163. Nor is the purchaser bound to 

inquire if there are debts still unpaid, for he is warranted in presuming, 
until he gets notice to the contrary, that the object of the executor in deal- 
ing with the assets is to raise money to pay the debts of his testator ; see 5 
even though Jar. Byth. 177 (3rd ed.) Even in the case of a specific legacy (t. e., a be- 
TOld hlSTbee^ ^"®** ^^ * specified part of the assets ; Stephenson v. Dowson, 3 Beav. 342), 
specificallj be- although the assent of the executor vests in the legatee the legal title, yet 
queathed. the executor may sell the property specifically bequeathed. But if the ex. 

Specific legacy ecutor should not exercise this power, and should assent to the legacy, cre- 
sold by legatee ditors could not follow the property specifically bequeathed after it had 
r*^ed^' passed into the hands of a purchaser from the specific legatee ; Spackmaa 

V. Timbrell, 8 Sim. p. 260. 
While fund in Where a suit has been instituted for administration of assets, the Court 
Court creditor ^jjj permit a creditor to prove his debt at any time while there is a fund in 

Court to pay him, and that even though the fund has been allocated to 
legatees ; but in such case the creditor must pay the costs of the re-appor« 
tionment ; Angell v. Haddon, 1 Mad. 529. See also Hackett v. Donnelly, 
1 Ir. Eq. R. 231. If the creditor will not come until the residue is actually 
paid, his remedy against the executor, who has acted under the direction of 
Bight of oredi- the Court, b gone ; FarreU v. Smith, 2 Ball & B. 337. He may, indeed, 
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sue the legatees, and make each paid legatee contribute to pay him so much tor tomoko 
of bis debt as will be found to bear the same proportion to his whole debt as P^d legatee rc- 
the paid legacy bears to the whole amount of the paid legacies ; March r. 
Russell, 3 My I. & Cr. 31 ; Gillespie v. Alexander, 3 Russ. 130 ; see also 
Blanuix o. Drinan, 3 Ir. £q. R. 119; Greig o. Somerville, 1 Russ.& M. 338. 

A creditor can make a legatee refund, although the legacy was paid to 
him voluntarily, and although at the death of the testator the assets were 
not deficient, and although the executor is still liable to the creditor ; see 3 
Jar. Byth. 5 (3rd ed.) 

An unpaid legatee can make a paid legatee refund, provided the assets Unpaid legatee 

were deficient at the death of the testator ; otherwise the only remedy is ™*^ make paid 
. .1 II I J -, . II legatee refund. 

against the executor, who by paying one legacy admits assets to pay all. 

An executor may make a legatee refund where the legatee has enforced Executor may 

payment by suit, or where the executor had no notice of debts which ap- "*^® leRatcc 
peared after payment of the legacy. 

When a Court of Equity takes the administration of the assets into its After decree in 

own hands, by pronouncini' a Decree in a creditor's suit, the Court will res- ^ ^ mmis- 
"' *^ °, , . ter assets, ore- 

train creditors from proceeding to enforce their rights at Law ; Jones v. Brain^ ditors restrain- 

2 Y. & Col. C. C. 170 ; but will, on the other hand, permit them to bring ed from suing. 

their legal rights with them into the office of the Court of Equity, subject, 

however, to the following qualifications, viz., a creditor claiming his debt 

under a decree Is required to verify his demand by his affidavit, which is not 

the case at Law; and secondly, a voluntary bond or other specialty debt will, 

in Ex|uity, be postponed to the simple contract creditors of the debtor, which 

would not be so at Law ; Assignees of Gardiner i\ Shannon, 2 Sch. & Lef. 

228; Whitaker v. Wright, 2 Hare, 310. 

A voluntary bond shall, however, be paid out of the surplus, if any, for it 
is valid as against the debtor if it be supported by a lawful or meritorious 
consideration ; but a bond given in consideration of an immoral act, or con- 
ditioned to do an act malum in se, is altogether void ; Ram on Assets, 358 
(2nd ed.) 

A decree in a creditor's suit does not establish the plaintiff's demand, or Effect of such 

dispense with proof of the debt, for all the creditors are not before the Court d^'fccon plain- 

11.1 J-. 1 . • . 1 1 . ^ *»ff** demand. 

at the hearing, and yet every creditor has a right to question the claim of 

every other which may interfere with his own ; of course the proof given 

at the hearing will be proof before the Master, and documents read at the 

hearing will be received as duly proved in the cause ; but if there be any 

defect in the proof in chief of the plaintiff's demand, any of the creditors 

(and, it would seem, the executor or other person representing the debtor's 

estate), may avail themselves of such defect, and may make a new case and 

go into new evidence on the subject; Owens t;. Dickenson, 1 Cr. & Ph. 

48 ; Whitaker v. Wright, sup. (2 Hare, 310). 

It is necessary to observe that a creditor ur legatee cannot sue a debtor Creditor or le- 

of the estate, there being no privity between these parties, unless a case of g^tee may not 

collusion between the creditor and the executor can be established ; Utter- ^^^ * debtor to 

the estate. 
son r. Mair, 2 Ves. Jr. 95 ; Alsager v. Rowley, 6 Ves. 749, 3 Mad. p. 1 59 ; 

Philips V. Philips, 6 Ir. Eq. II. 509; or the executor refuses to sue; Lan- 
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caster v, Evors, 4 Beav. 158 ; or there are special circumstances sufficient 
to take the case out of the general rule ; Davies t;. Davies, 2 Keen. 534. 

There is a deficiency of personal assets, in the contemplation of a Court 
of Equity, when the personal assets immediately available are not sufficient 
to answer debts and legacies; Clanmorris v. Bingham, 1 Mol. 514. In 
case of such deficiency general legacies are subject to a rateable abate- 
ment. And an annuity payable out of the general personal estate is con- 
sidered as a general legacy, though charged upon real estate ; Creed r. 
Creed, 1 Dru. & War. 416 ; and the annuitant is entitled to have a sufficient 
part of the personal assets appropriated to answer the annuity during its 
continuance : but if there be a deficiency of assets, the value of the annuity 
at the testator's death is to be calculated, and the abatement shall be on the 
amount of such value ; Creed v. Creed, mpra. Where a legacy is given to 
a creditor of the testator in consideration of releasing his debt, or to the 
widow in lieu of her dower, the legatee will be considered as a purchaser of 
his or her legacy, and shall not abate in average with the legatees, who are 
mere volunteers. 

Where a testator has given two legacies to the same individual the ques- 
tion arises are they cumtdative or mbstitutional ; see 2 Wms. Ex. 1020 (Srd 
ed.); 1 Hov. Sup. 186. 

Although the legacies be identical in amount, yet if they be given by 
different instruments (a will and codicil), the presumption is that they are 
cumulative, unless an intention appear on the will that the latter gift should 
be substituted for the former ; M'Kenzie v, M*Kenzie, 2 Russ. 262 ; and 
see Tweedale v. Tweedale, 10 Sim. 453 ; Russell v. Dickson, 2 Dru. & 
War. 133 ; S. C. 4 Jr. Eq. R. 339; see also Commrs. Char. Don. v. Cot- 
ter, 2 Dru. & Wal. 615. So also where two unequal legacies are given to 
the same person by the same instrument ; Curry v. Pile, 2 Bro. C. C. 225. 

As to the admissibility of parol evidence upon a question of this sort ; see 
Hall V. Hill, 4 Ir. Eq. R. p. 47 ; S. C. 1 Dru. & War. 94 ; ib. 353 : and as 
to parol evidence generally ; see 1 Jarm. Dev. 349, 852. 

Where a legacy is payable at a future day, the legatee is entitled to have 
a fund set apart to secure payment when the day shall arrive. 

It b frequently necessary to consider, with respect to a legacy, whether it 
be vested or contingent ; Saunders t;. Vautier, Cr. & Ph. 240. The Court 
will give the preference to that construction of a will which is in favour of 
the vesting of the gift ; Kimberley v. Tew, 5 Ir. Eq. R. 389 ; Butler v. Lowe, 
10 Sim. 317. 

Legacy to A., payable at his age of 21 years, vests at death of testator. It 
is debitum in prasenti^ solvendum injutttro; Saunders o. Vautier, sup, ; 
(Cr. & Ph. 240) ; Vize v. Stoney, 1 Dru. & War. 337. 

Legacy to A., at his age of 21 years, is contingent ; Jones r. Mackilwain, 
1 Russ. 220. 

So, legacy to A., if, when, provided, &c., heattain2], is contingent ; Mur- 
ray V. Tancred, 10 Sim. 465. 

Legacy to A., payable at her marriage, is contingent, for dies incertus 
conditionemfaciii Atkins v. Hiccocks; 1 Atk. 500. 
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But gift of intnim interest makes the bequest vested, if there be no be« 
quest over; Vawdry v. Geddes, 1 Russ. & M. p. 208. 

Legacy to A. at 21, with interest in the meantime, is vested ; Fonereau 
V. Fonereau, 3 Atk. 645 ; and legacy to A. at marriage, with interest in the 
meantime, is vested ; Booth v. Booth, 4 Ves. 399 ; Vize v. Stoney, sup. 
(4 In Eq. R. 64 ; S. C. 1 Dru. & War. 337). 

Bequest of £100 to A. for life, and after his death to B. Bequest to B. 
b vetted, being in nature of a remainder ; Blamire v. Geldart, 16 Ves. 314. 

But bequest of the interest of £100 to A. for life, and after his death the 
principal sum of £100 to B., is contingent ; Billingsley v. Wills, 3 Atk. 
219. 

An immediate gift of the fund to a trustee for the legatee, affords evidence 
of an intention that the bequest shall vest immediately, on the same prin- 
ciple with the gift of interim interest, viz., because in both cases the testator 
intends that the legacy shall immediately be separated from the residue ; 
Saunders v. Vautier, tup. ( Cr. & Ph. 240). 

But where the legacy is given over to another in case of the death of the 
l^atee before a particular period, the bequest b necessarily contingent ; 
Vawdry v. Geddes, tup. (1 Russ. & M. 203). 

Legacy to a class, as to the children of A.: those living at death of testa- 
tor take ; Viner v. Francis, 2 Cox, 190, and not children born afterwards, 
even though the words *^ begotten or to be begotten" be added ; Butler v. 
Lowe, tup. (10 Sim. 317). 

But where distribution of the fund is postponed to a period after testator's 
death, all the children living at his death, and all who come in «««« previously 
to the time of distribution, generally speaking, take vested interests; but not 
children born after the period of distribution ; 2 Wms. Ex. 974, et teq. 
(3rd ed.) 

Bequest to A. for life, and after his death to his surviving children: those 
only take who are living at the death of A. ; Wordsworth v. Wood, 2 Beav. 
26. 

Where a legacy is given to A., payable at 21 years, and if he die before 
21, then to B, the legacy is vested, but subject to be devested in the 
event of the death of A. before 21, and therefore A. shall have the interest 
in the meantime ; Nichollsv. Osborne, 2 P. Wms. 418. 

Where a legacy is given so as to pass a vested interest, that interest will 
not be cut down to a contingent bequest by subsequent words not neces- 
sarily inconsistent with the intention to give a vested interest to the legatee; 
Jennings V. Newman, 10 Sim. 219. 

Legacies charged on land are, so far as they are paid out of the real es- 
tate, considered as dispositions pro tanto of land. 

The general rule as to legacies charged on land is, that the time of vest- 
ing is the time of payment ; hence legacy to A., charged on real estate, to 
be paid at 21, even though intenm interest be given, is contingent, for pay- 
ment is postponed on account of the circumstances of the person ; Poulet r. 
Poulet, I Vern. 204. 
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But it is otherwise where payment is postponed for the convenience of 
the estate charged ; 1 Jar. Dev. 756. 

A will takes no effect until the death of the testator. 

The executor being allowed twelve months from the testator's death to 
arrange his affiaurs, a legatee cannot sustain a bill to enforce payment of his 
legacy until the expiration of that period. 

The bill must seek for a generd account of the assets ; but if the execu- 
tor will admit assets sufficient to pay the legacy, that admission will warrant 
a decree against him ; see Mitf. PI. 168 (4th ed.) ; and although one exe- 
cutor should admit assets, yet the usual accounts may be decreed as against 
the other executors. 

The executor represents the testator, and therefore, to a bill to recover 
a legacy out of personal estate, no legatee other than the plaintiff' need be 
made a party, not even the residuary legatee. 

But if the legacy be charged on real estate, then all the other legatees 
seem necessary parties to a bill to raise the legacy by a sale, as well as to a 
bill of foreclosure ; Calverly v. Phelp, 6 Mad. 229 ; but on this subject see 
ante, pp. 301-2. 

And to a bill by one of several residuary legatees, all other persons into- 
rested in the residue must be made parties. 

The personal representative of a deceased executor may be made a co-de- 
fendant with a surviving executor, provided the deceased executor received 
assets, but not otherwise ; Cocking r. Golding, tup, (4 Ir. £q. R. 169) ; 
Holland v. Prior, 1 Myl. & K. 237. 

There can be no account had of the personal estate without the general 
personal representative ; a limited administration will not, therefore, be 
sufficient. There should be a prerogative probate, or grant of administra- 
tion ; Young v, Elworthy, 1 Myl. & K. 215 ; and the mere right to obtain 
probate or administration is not enough ; Humphreys v. Ingledon, 1 P> 
Wms. 752 ; Humphreys v. Humphreys, 3 P. Wms. 349. 

A legacy bequeathed to a married woman may be paid to her husband, 
whose release will be a sufficient discharge to the executor; but if the le- 
gacy should exceed the sum of £200, then the executor may refuse payment 
to her husband until he shall have made a suitable settlement on his wife, 
or until the wife shall have appeared in court and waived her equity by 
consenting that her husband should receive the legacy, in which case the 
Court will require to be satisfied by affidavit that no prior settlement of the 
fund existed. 

A legacy bequeathed to an infant cannot with safety be paid to him or 
to any one for him during the infancy of the legatee ; Dagley v. Tolferry, 
1 P. W. 285; unless the bequest be to a trustee for the infant; Cooper 
v. Thornton, 3 Bro. C. C. 96. But where the legacy is vested, and 
the parents of the infant legatee are unable to maintain him, the executor 
may safely apply a competent part of the interest of the legacy to the main- 
tenance of the minor : for this the Court would do on an application made 
for the purpose ; Ex parte Dudley, 1 Jac. & W. 254, n. (6) ; and the Court 
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will protect an enecutor in doing what it would order ; 7 Ves. p. 150 ; 4 
ib. 369. 

By the Statute 54 Geo. III. c. 92> it is in substance enacted, that where Statute autho- 
by reason of the infancy or absence beyond sea of a legatee or person euti- '/1°^ ^^1°^* 
tied to a residue of personal estate, or by reason of any doubt as to the j^mii^, 
construction of a will, the executor or administrator cannot pay the legacy 
or residue, the money, after deducting legacy duty, may be paid into the 
Bank of Ireland, with the privity of the Accountant-General, to the credit 
of the party interested, which payment shall be a sufficient discharge to the 
executor or administrator ; and the Accountant-General shall invest in stock 
the money so paid in, and the dividends of such stock as they shall become 
due ; and the stock and dividends shall be paid and applied as the Court of 
Chancery shall direct ; see Whopham v. WingBeld, 4 Ves. G30 ; Wilson v. 
Brownsmith, 9 Ves. 180. 

The Statute 1 Will. IV. c. 65, s. 32, provides, that the Court of Chan- 
cery may direct dividends of stock belonging to infants to be applied for 
their maintenance and education. 

In bequests of annuities the question frequently occurs, whether or not Bequest of an- 
the annuity be perpetual, upon which subject the rule seems to be, that no- nuitics. 
thing passes beyond a mere life interest (Savery v. Dyer, Amb. 139), un- 
less there be words expressly shewing an intention to give a perpetual inte- 
rest in the annuity, or a reference to some fund, the income, interest, or 
produce of which is to be applied in payment of the annuity ; Blcwitt v, 
Roberts, 1 Cr. & Ph. 274 ; Heron v, Stokes, 2 Dru. & War. 89 ; S. C 4 
Ir. £q. R. 284 ; and see Ashton v, A damson, 1 Dru. k War. 198. 

It has been long held, that a gift of the income or produce of a fund, 
without limit as to time, is equivalent to a gift of the entire interest ; Elton 
V. Shephard, I Bro. C. C. 532 (and see Philipps v. Chamberlaine, 4 Ves. 
51 ; Page v, Leapingwcll, 18 Ves. 463) ; for such a gift amounts to a dedi- 
cation of the fund to the object specified. 

Though the Statutes of Limitation could not, before the Statute 3 &c 4 Legacies how 
Will. IV. c. 27, be pleaded in bar to a suit for a legacy, yet the lapse of affected by Sta^ 
20 years without any demand would, if not explained satisfactorily, have tation. 
furnished a presumption of payment ; see Campbell v. Graham, 1 Russ. &c 
M. 453. But now, by the 40th section of the above-mentioned Act, money 
charged on land and legacies arc to be deemed satisfied at the end of 
twenty years, if there shall be no interest paid or acknowledgment in 
writing in the meantime. 

A residue bequeathed by will is clearly within this section; Prior v, Hor- 
niblow, 2 Y. & Col. (Ex.) 200 ; and legacies payable out of personal estate 
alone are also within it ; Sheppard v. Duke, 9 Sim. 5G7 ; see also O'Hara 
V. Creagh, Longf. & T. 65 ; Portlock v. Gardner, 1 Hare, 594. But if the 
legacy were severed from the personal estate and made a trust fund, the 
40th section of the Act would not preclude the cestui que trust from re- 
ceiving it; Phillipo v. Mannings, 2 Myl. & Cr. 309 ; for the Statute does 
not bar a suit to compel a trustee to account, when the relation of trustee 
and cestui que trust continues ; Wodderburn t*. Weddcrburn, 2 Keen, 
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722-749; S. C. 4 Myl. k Cr. p. 52 ; Ward v. Arch, 12 Sim. 472. And 
where this 40th section applies, the twenty years will not begin to run until 
there is a person entitled to receive, and capable of giving a discharge ; for 
instance, in case of legacy to an infant, the legatee has twenty years from 
the time he attained his age; Piggott v. Jefferson, 12 Sim. 26-7. 

A trust to pay debts created by the executor will not prevent the opera- 
tion of the 40th Section in barring a legacy given by the executor's testator; 
Piggott V, Jefferson, mpra. 

It is clear that a trust for payment of debts and legacies, created by a 
will of personal estate, has no effect whatever ; it does not alter the liabili- 
ties of the parties as they existed independently of such trust. The law 
vests the personal estate in the executor, upon trust for the creditors and 
legatees ; the trust, therefore, is merely inoperative so far as the personal 
estate is concerned, and will not prevent the operation of the Statute of 
Limitations ; Scott t;. Jones, 4 CI. & F. 382 ; Freake v. Cranefelt, 3 
Myl. & Cr. 499 ; Howlett v. Lambert, 2 Ir. £q. R. 254. 

A trust for payment of legacies created by a will of real estate seems also 
inoperative in preventing the bar of the 40th section of the late Limitations^ 
Act. Whether the will giving the legacy create a trust for its payment or not, 
the legacy will be deemed satisfied at the end of twenty years ; Knox v, 
Kelly, 6 Ir. £q. R. 279 ; St. John v. Boughton, 9 Sim. 219. 

But as to debts the case is somewhat different. The effect of the crea- 
tion of the trust is to charge the real estate with payment of all debts not 
barred by length of time at the testator's death; Burke v. Jones, 2 V. & B. 
275. The creditors thus acquire a new right, which may at any time within 
twenty years from the testator's decease be enforced by a bill for execution 
of the trusts of the will ; see Cockburne v, Wright, 6 Ir. £q. 1 ; Crallan i\ 
Oulton, 3 Beav. 1 ; although the debts, as such, might be barred in six years 
from the time when the cause of action arose. 

We have already observed (an/e, p. 326), that unless the defendant claims 
the benefit of the Statute of Limitations by answer, plea, or demurrer, 
(Hoare v. Peck, 6 Sim. 51 ; Lynch v. Musgrave, 1 H. &c Jones, 821), 
he cannot insist on it in bar of the plaintiff's demand ; Harrison v. 
Borwell, 10 Sim. 380; Prince v. Heylin, 1 Atk. 494; Mitf. PI. 273 (4th 
ed.); and where the defendant, instead of relying on the Statute by plea or 
demurrer, had filed a long answer, the bill was dismissed without costs ; San- 
ders V. Benson, 4 Beav. 350. 
Trust to pay A trust of real estate for payment of debts and legacies may be created 

<l®b^ in various ways, as, by devising the estate to trustees upon trust to pay the 

I. By deyise to debts and legacies. 

^* The Pleader will often find it difficult to ascertain the estate or interest 

taken by the trustees when the will was made prior to the first day of Ja- 
nuary, 1838, in which case it is not regulated by the late Act for amend- 
ing the Law of Wills (see post). 
Ettate of trus- The following are some of the leading principles upon this subject : — 
^®®'* Devise to trustees and their heirs, or to trustees, without words of limi- 

tation, will give them an estate commensurate with the exigencies of the 
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trust ; they will take the fee if the execution of the trust require it ; for 
exmmple, when the trust is to sell the lands ; Murthwaite r. Jenkinson, 2 
B. & Cr. 357 ; or to convey them ; Booth v. Field, 2 B. & Ad. 564 ; or 
to pay over the rents ; Robinson v. Grey, 9 East, 1 (not merely to permit 
and suffer the rents to be received ; Doe d. Leicester, 2 Taunt. 109 ; Gre- 
gory o« Henderson, 4 Taunt. 772); or to pay annuities out of the lauds; 
Rees «. Williams, 2 Mees. & Wels. 749 ; or to pay taxes and keep in re- 
pair s 2 Wms. Saund. 1 1 , c. n. 

In some cases the trustees have been held to take a limited estate in fee, 
determinable on the raising of a charge created by the will; Glover v. 
Monckton, 3 Bing. 13; or restricted to the minority or coverture of a party 
under disability; Nash r. Coates, 3 B. & Ad. 839. 

A limitation to trustees and their heirs, may by construction be cut When cat down 
down to an estate of freehold, when that estate will be sufficient for the ex- ^ freehold e«- 

A A 

ecution of the trust, as where the lands are devised to trustees and their 
heirs to preserve contingent remainders expectant upon the determination 
of estates for life ; Doe d. Compere v. Hicks, 7 T. R. 433 ; so also where 
the object of the testator is to secure to a married woman, during her hus- 
band's life, a separate allowance ; Hawkins v. Luscombe, 2 Sw. p. 391 ; Doe 
d. Woodcock «. Barthrop, 5 Taunt. 382. 

The trustees take a chattel interest, not only where their estate b limited When tnutees 
to a term of years, but also where the land is devbcd to them until debts *■''* chattel in- 
are paid, or where land is devised to executors for payment of debts; Co. 
Lit. 42, 43 ; Cordal's case, Cro. Eliz. 316. 

But now in respect to wills made subsequently to the 1st January, 1838, Late Statute to 
by the Statute 1 Vict. c. 26, s. 30, real estate devised to a trustee or exe- J]^^"^/^.,, 
cntor shall be construed to pass the fee, unless it be given expressly, or by „ ^q deyises to 
implication, for an estate of freehold, or for a term of years. triutees. 

A trust for payment of debts and legacies may be created by the testator n. Bj charging 
charging his real estate with the payment of them ; Ball v. Harris, 4 Myl. roal estate with 
& Or. 264 ; ih. p. 482 ; Shaw v. Borrer, 1 Keen, 559 ; or by devising the *^®^'*- 
estate to trustees charged with debts ; but this will not vest an estate in the 
trustees if they are not directed to pay the debts, or required to be active 
in execution of the trust ; Kenrick v, Beauclerk, 3 B. & P. p. 178. 

A trust for payment of debts and legacies may be created by a direction m^ 3. ^ireo- 
for payment of debts, given by the testator in the introductory part of his tion to pay 
will; Clifford v. Lewis, 6 Mad. 33; 5 Jar. Byth. 140 (3rd ed.);2 Jarm.Dev. <le***»- 
512.520. And even though the disposition of the property precede the 
direction for payment of debts, yet if there be in the will no disposition of 
the personal estate, nor any appointment of an executor, the direction will 
amount to a charge of the real estate, and therefore create a trust for pay- 
ment of the debts ; Harding v, Grady, 1 Dru. & War. 430. 

Where a testator, in any part of his will, directs his debts to be paid by a 
particular devisee, whatever is given by the will to that person is, by such 
direction, charged with the debts, and a trust is created by implication for 
this payment ; Lamphier v. Despard, sup, (4 Ir. Eq. K. 334-336 ; S. C. 2 
Dru. & War. 59) ; Harding r. Grady, supra. 
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With respect to persons who have died or shall die subsequently to the 
29th August, 1833, it is enacted, as we have seen, that their real estate 
shall be assets in Equity for payment of their simple contract debts, pro- 
vided that creditors by specialty in which heirs are bound are to be paid under 
this Act before creditors by simple contract ; Statute 3 &c 4 Will. IV. c. 104. 

This Act has no bearing upon a charge of legacies, and as to debts, it 
applies only to estates not charged by will ; Mirehouse v, Scaife, sup. (2 
Myl. & Cr. p. 708), 4 Myl. & Cr. p. 268. 

Under this Statute the creditors have no lien on the estate ; therefore up 
to the time of bill filed by a creditor, the heir or devisee may sell, discharged 
of debts by simple contract; and even though the debts be charged by will 
of the debtor, still the lien on the land will not enable the creditor to follow 
the land when sold; for the rule is, that where there is a general unlimited 
charge for payment of debts, or of debts and legacies, the purchaser is not 
bound to see to the application of the purchase-money ; Ball r. Harris, sup, 
(4 Myl. & Cr. p. 268) ; 3 Sug. Vend. (10th ed.) 154 ; and this rule has 
reference to the state of things at the testator's death ; therefore if the debts 
are afterwards paid, leaving the legacies charged, that circumstance will not 
vary the rule ; Eland v. Eland, 4 Myl & Cr. 420. 

But if the trust be limited, as, for payment of legacies only, or of specified 
debts, the purchaser of freehold property b bound to see that his money is 
duly applied ; 3 Sug. Vend. 153 (10th ed.) But now payment to, and the 
receipt of the trustee, will discharge the person paying from seeing to the 
application, unless the contrary be declared by the instrument creating the 
trust ; 7 & 8 Vict. c. 76, s. 10. 

Before dismissing the subject of the Statutes of Limitation it may be 
proper to refer to those which relate to suits at law for recovery of simple 
contract and specialty debts. 

The 10 Car. I., sess. 2, c. 6, Jr., enacts in substance, that actions on 
the case, actions of account, and actions for trespass, debt, or on contract 
without specialty, &c., shall be brought within War years after cause of action, 
or removal of disability, and not after. 

The 9 Geo. IV. c. 14, s. I, commonly called " Lord Tenterden's Act," 
enacts, that in actions of debt or upon the case, grounded upon any simple 
contract, no acknowledgment or promise shall be deemed sufficient to take 
the case out of the last-mentioned Act, unless such acknowledgment or 
promise shall be in writing, signed by the party chargeable thereby, with a 
saving as to the effect of payment on account ; and no joint contractor, ex- 
ecutor, or administrator, shall be chargeable by reason of written acknow- 
ledgment or promise made and signed by any other of them. 

Sec. 5 provides, that confirmation of promises by infants after coming of 
age must be in writing signed by them. 

Sec. 6 provides, that guarantees shall be in writing signed by the party 
to be charged. 

This Statute was not intended to alter the nature of an acknowledgment, 
but merely to require certain evidence of it ; see Haydon v, Williams, 7 
Bing. 163. 
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Since this Act, after the six years have elapsed nothing will revive the 
debt except an acknowledgment in writing, from which a promise to pay can 
be inferred ; or a part payment ofprincipal or interest. 

The acknowledgment must not only be in writing, but be signed ; Tren- 
tham 9. Deverill, 3 Bing. N. C. 397 ; and that by the debtor himself, and 
not merely by his agent ; Hyde v. Johnson, 2 Bing. N. C. 776. 

Since Lord Tenterden's Act the existence of an item within six years in 
an open account will not take the preceding portion of the account out of 
the Statutes ; Cottam v. Partridge, 4 Scott, N. R. 819 ; see also Foley v» 
HiU, 1 Ph. 399. 

But where an account has been stated and a balance struck, this consti- 
tutes a new cause of action ; Ashby v. James, 11 Mees. & W. 542. 

A clear written acknowledgment signed by the executor within six years 
before bill filed, will entitle the plaintiff, a simple contract creditor, to a 
decree in a creditor's suit; Smith v, Poole, 12 Sim. 17 ; Purdon v. Pur- 
don, 10 Mees. & W. 562. 

But in the case of Putnam v. Bates, 3 Russ. 188, it was held that an 
admission of the debt by the executor of a trader, within six years before a 
creditor's bill was filed, did not take the case out of the Statute of Limita- 
tions, so as to give the plaintiff the benefit of the Statute 47 Geo. III. which 
made the real estate of a trader liable to his simple contract debts ; and on 
the same principle it would appear that an acknowledgment by an executor 
could not, to the prejudice of the heir or devisee, give a simple contract 
creditor the benefit of the late Statute, which made the real estate of his 
debtor assets for payment of his demand. 

With respect to the sufficiency of the acknowledgment, see Gardiner v. 
M'Mahon, 2 Gale & Dav. 593 ; Spong v. Wright, 12 Law Journal (Ex.), 
N. S. 144. See further Martin on Lord Tenterden's Act, and Shelford's 
Real Property Statutes (4th ed.) 237. 

The 3 & 4 Vict. c. 105, s. 32, enacts, as we have seen, that actions of Limitation of 
debt for rent on an indenture of demise, covenant, or debt upon any bond actions in oue 
or specialty debt, or scire facias upon recognizance, shall be brought within ? u^ ' 
ten years from the Act, or within twenty years after the cause of action, and 
not after. 

And that debt on an award, when the submission is not by specialty, shall 
be brought within three years after the Act, or six years after the cause of 
action, and not after. 

The foregoing section has put an end in cases arising after the Act came 
into operation, to the much agitated question whether the 3 & 4 Will. IV. 
c. 27, s. 42, applied to cases of rent reserved on an indenture of demise. 

With respect to charitable bequests, the law in Ireland is somewhat diffe- Charitable be* 
rent from that in England. qawu. 

Alienations in mortmain, as it is termed, that is, gifts of lands to religious 
or other corporations, arc prohibited by the Statute Law of both countries; 
see 1 Gab. Dig. 507, 2 Bl. Com. c. 18, p. 268, et seq. But a devise to a 
corporation in trust for a private person or a charity, though void at Law, is 
good in Equity ; Incorp. Soc. v* Ricbardsi 1 Dru. & War. 258. 
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The Statute 9 Geo. II. c. 36, Eng., commonly, though inaccurately, 
termed the Statute of Mortmain, prohibits devises, for charitable uses, of 
lands and property which savours of really ^ such as chattels real. 
No Mortmain There is no analogous Act in Ireland ; 1 Dru. & War. p. 331 ; the con- 
sequence of which is, that in Ireland a man may, not merely by Act inter 
vivosy but by his will, dispose of his lands, as well as his personal property, to 
charitable objects; Attorney-General v. Power, 1 Ball & B. p. 154 ; Com. 
How far such of Char. Don. v. Cotter, 2 Dru. & Wal. 615; and devises or bequests for 
Toored. ^ charitable purposes are so far favoured, that they form an exception to an 

established Rule of Equity, namely, that a trust will not be enforced unless 
the objects of it (the cestui que trusts) be certain ; Cruys v. Colman, 9 
Ves. 319. 

Thus, bequest of £1000 for charitable purposes to be specified in a co- 
dicil, though no codicil be added, yet is a good bequest ; Attorney-General 
V. Syderfen, 1 Vern. 224 ; Comrs. of Don. v, Sullivan, 1 Dru. & War. 501 ; 
S. C 4 Ir. £q. R. 280; but bequest of £1000 for such persons as should 
be specified in a codicil, is void for uncertainty if no codicil should be added ; 
Mills v. Farmer, 1 Mer. p. 82. And further, where the charitable gift can- 
not be applied in the particular mode suggested by the testator, the trust 
will be executed cypres, and the gift will be applied to a charitable object, 
consistent, so far as may be, with the object of the testator ; 10 Jar. Byth. 
35, (2nd ed.) and cases there ; 1 Mer. 95; Attorney-General v. Coopers' 
Company, 3 Beav. 29. 

If trustees be named, then the Court of Equity has jurisdiction to control 
the discretion of the trustees with respect to the application of the fund ; 
Moggridge v. Thackwell, 7 Ves. 36; Reeve v, Attorney-General, 3 Hare, 
191. But if no trustee be named, the right to dispose of the fund rests in 
the Crown as parens patria, and shall be made according to directions 
given under the Sign Manual ; Price v. Abp. of Canterbury, 14 Ves. 364 ; 
Ommanney v. Butcher, T. & Russ. p. 270. 

The jurisdiction of Courts of Equity to enforce gifts for charitable pur- 
poses existed prior to any enactment on the subject ; Incorporated So- 
ciety 9. Richards, 1 Dru. & War. p. 320. It is important, however, to be 
observed, that the Courts have affixed a technical meaning to the word 
chai*itable, and will not execute a trust in favour of a charitable use as such, 
if the trustee might, consistently with the intention, and without being an- 
swerable for misapplication, appropriate the fund to purposes not charitable, 
according to this technical sense of the word ; Ellis v. Selby, 1 Myl.& Cr.286. 

Charitable purposes, according to the construction of the Courts of Equity, 
mean those specified in the Statute 43 Eliz. c. 4, Eng., or purposes analo- 
gous to the purposes therein specified. 

The charities mentioned in that Statute are :— 

1. The relief of the poor, aged, and impotent. 

2. The relief of the sick, prisoners, orphans, &c. 

3. For supporting free schools. 

4. For repairing bridges, churches, and highways* 

5. For aiding poor inhabitants to pay taxei*. 
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Lord Hardwicke's definition of charitable donations, as exemplified by Technical 
the cases in this Statute, is, a gift to a general public use ; Ambl. p. 652. meaning of a 

Charity^ in this sense, extends to the rich as well as to the poor. A bridge, ®**">**^*® 8»ft- 
church, or highway, is a public benefit of which all ranks partake ; Gort v, 
Attorney-General, 6 Dow. 136. 

. Again, charity extends to purposes of religion and piety ; for example, a 
bequest to be employed for the advancement of the Christian religion among 
infidels, will bo supported as a charitable purpose ; Attorney-General v. 
City of London, 1 Ves. Jr. 243 ; see also Powerscourt v. Powerscourt, 1 
Mol. 616. So, a devise for the purpose of promoting scriptural education 
at A ; Comrs. Char. Don. v. Cotter, 2 Dru. & Wal. p. 618 ; and see 10 
Jar. Byth. 25 (2nd ed.), several other gifts which have been adjudged to be 
charitable. 

Buty on the other hand, a bequest to be applied in pHvate charity is not 
that which the Courts consider a charitable purpose ; Ommanney r. But- 
cher, tup. (T. & Russ. 2G0). Nor a bequest for purposes of benevolence ; 
Morice v. Bp. of Durham, 9 Ves. 399; 10 Ves. 522 ; James v. Allen, 3 
Mer. 17; and see 1 Ho v. Sup. 188. For in these and other such cases the 
trustees might apply the fund to purposes not specified in the Statute 43 
Eliz., nor analogous to the purposes therein, and yet not be answerable for 
mal-administ ration ; the trust is therefore too indefinite to be controlled by 
the Court, and results to those to whom the law would give the property if 
undisposed of; see Ellis v. Sclby, supra (1 Myl. k Cr. 256). 

There is no Statute in Ireland precisely corresponding to the Statute 43 
Eliz. But the Courts of Equity in Ireland have adopted that Statute for the 
purpose of determining what is a charitable purpose ; 1 Mol. p. 618 ; and the 
Statute 10 Car. I. S. 3, c. 1, Ir., is very similar, and indeed has been said to xhe Irish Stat. 
have been moulded on the English Act, and to have given to Ireland what- as to charitable 
ever that Act has given to England ; but the Irish Act goes further than ^'^'l^^^^ts. 
the English with respect to the liberal arts, and the former includes trusts 
for the maintenance of any minister of the Word of God, which are not found 
in the English Act; see 1 Dru. & War. p. 324; S. C. 4 Ir. Eq. R. 177. 
In accordance with this view, Courts ofEquity inthis country may probably 
look to the Irish Act in determining what is a valid charitable gift. 

By the Statute 3 Geo. III. c. 18, Ir., amended by 40 Geo. IIL c. 75, 
Ir., executors and administrators were required, within three months after 
probate or administration granted, to publish every charitable donation in 
the will of their testator in the Dublin Gazette. 

The Statute 40 Geo. III. c. 75, appointed and incorporated Commission- 
ers of Charitable Donations to sue for such donations when withheld, con- 
cealedy or misapplied, and to apply them according to the donor's intention, 
or as nearly thereto as practicable; see 2 Dru. & Wal. 615. But now the 
Statute 7 & 8 Vict. c. 97, repeals both these Acts, save as to anything done 
before the commencement of that Statute. 

By the Statute 1 & 2 Geo. IV. c. 92, s. 1, persons in whom lands, &c., 
are vested, subject to any trust for charitable purposes, may convey such 
lands, &c.| in exchange for others, under restrictions therein. 
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The Statute 52 Geo. III. c. 101, enacts, that in cases of breach of trusts 
created for charitable purposes, or whenever the direction of a Court of 
Equity shall be deemed necessary for administration thereof, a petition may 
be presented to the Chancellor, &c., who shall hear the same ; the petition 
to be certified by the Attorney or Solicitor-General. 

See eof parte Sk\nner, 2Mer. 453 ; ^ar/>aWe Berkhampstead Free School, 

2 V. & B. 134 ; Ex parte Rees, 3 V. & B. 10. 

Latest Statute The Statute 7 & 8 Vict, c 97, entitled " An Act for the more effectual 

respecting cha- Application of Charitable Donations and Bequests in Ireland," incorporates 

^oQg^ ^< the Commissioners of Charitable Donations and Bequests for Ireland," 

and provides (sec. 6), that when the object of a charitable donation or be- 
quest is not defined with certainty in the instrument creating the trust, the 
question shall be referred to a Committee of the Commissioners, who shall 
give effect to the donation or bequest, according to the certificate of such 
committee, but without prejudice to the jurisdiction of any Court of Law 
or £k|uity. 

Sec II vests in the Commissioners under the last Act the property vested 
in the former Commissioners under the 40 Geo. III. c. 75. 

Sec 12 empowers the Commissioners under the Act of the Queen, to sue 
for recovery of charitable donations withheld, concealed, or misapplied, and 
to apply same, when recovered, according to the intention of the donors, 
deducting law expenses ; but no proceedings to be instituted without per- 
mission of the Attorney or Solicitor- General for Ireland. 

Sec. 15 provides that persons or bodies corporate may by deed executed 
by two witnesses, or by will in writing, duly executed, vest in the Commis- 
sioners any estate or interest in lands, tenements, hereditaments, goods, and 
chattels, in trust for building, enlarging, upholding, or furnishing any chapel 
or place of religious worship of persons professing the Roman Catholic reli- 
gion, or in trust for any Archbishop or Bishop, or other person in holy orders, 
of the Church of Romey officiating in any district, or having pastoral super- 
intendence of any congregation, or for building a residence for his and their 
use. Such estate or interest to be held by the Commissioners, subject to 
the trusts created by the deed or will, without any further hcense ; provided 
that no devise or bequest in favour of any religious Order or Society of the 
Church of Rome, bound by monastic or religious vows prohibited by the 
Statute 10 Geo. IV. c. 7, shall be thereby rendered lawful. 

Sec. 16 provides, that after the commencement of the Act (1st January, 
1845), no donation, devise, or bequest for pious or charitable uses in Ireland 
shall be valid to create or convey any estate in lands, &c., for such uses, 
unless the instrument containing same shall be duly executed three calen- 
dar months at least before the death of the person executing same, and un- 
less such instrument, not being a will, shall be duly registered in the Office 
for Registry of Deeds within three calendar months after its execution. 

Sec. 17 provides, that the Archbishops, &c. shall have no power to alien, 
demise, or incumber property devised to them ; but sec. 18 empowers the 
Commissioners, with consent of such Archbishop, &c., to demise, subject to 
restrictions therein mentioned. 
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Sec. 19 provides, that the Vicar- General or his Surrogate, and the Re- 
gistrar of the Prerogative Court, shall make a yearly return to the Commis- 
sioners, on oath, of every charitable devise or bequest contained in any will 
entered in their respective offices ; and executors or administrators obtain- 
ing probate or administration are bound within three months after obtaining 
same, to advertise in the Dublin Gazette three times successively every 
charitable devise or bequest contained in such will, in manner therein 
mentioned. 

A suit in respect to a public charity is frequently in the shape of an infor- Information in 
mation by the Attorney-General, by and at the relation of the person who "^^^^^v** ?* 
suggests the suit, but the Attorney-General is the party prosecuting the 
cause ; Attorney-General v. Ironmongers' Company, 1 Cr. & Ph. 208. The 
only difference between an information and a bill in Equity consists in the 
form in which the matter is brought before the Court ; Mitf. PI., p. 99-1 00 
(4th ed.) For several precedents of informations see 1st Van Heythuysen, 
585, et seq,; and see post. 

In suits concerning a charity it is not unusual to give all parties costs as Costs, 
between solicitor and client ; Gaflfney v. Hevey, 1 Dru. & VVal. p. 25. 

The Commissioners of Charitable Donations frequently originate the pro- 
ceedings in a suit respecting a charity fund : if not plaintiffs they should 
be made parties defendants. 

The Attorney-General is a necessary party to all suits respecting chari- 
table funds, save where the fund consists of a legacy given to the treasurer 
&c., of a charitable institution ; even where they are trustees with large dis- 
cretionary powers, still the King, Sisparens patria, by his Attorney-General, 
is entitled to superintend the charity ; Wcllbeloved v. Jones, 1 S. & Stu. 40. 

Cases of charity were not within the Statutes of Limitation, nor bound Charitable b^- 
by the analogy which Equity applied to other cases previously to the late J"®*^ h**'^h'' 
Act 3 & 4 Will. IV. c. 27, and in that Act there are no express words to sututes of Li- 
include charities, which seem to have been overlooked ; Incorp. Society v. mitation. 
Richards, 1 Dru. & War. p. 288 ; see also Attorney -General v. Persse, 2 
Dru. & War. 67. 

If land given for charitable purposes should be aliened, the onus will lie 
on the alienee, at any distance of time, to prove that the alienation was be- 
neficial to the charity ; Attorney-General v. Brettingham, 3 Beav. 91. 

For precedent of a bill to carry into execution a trust for charitable pur- 
poses, Bee post 

Where personal property of a perishable nature (as leasehold), is be- Legatee for 
queathed to several persons in succession, in the way of tenants for life and "®* 
remainder-men, the general rule is, that the property must be converted 
into Government Stock ; and even though the conversion be not made, yt*t ConntrnctiTe 
as Equity considers that done which ought to have be^ done, the tenant for con^«"»on- 
life will be entitled not only to the income of the property in its unconverted 
state, but to the income which it would have yielded if it had been converted 
into Government Stock : and the reason of this rule is, that the Court con- 
siders not the interest of the tenant for life only, but the common interest 
of all the legatees of the fund, the remainder-men being the objects of the 

2 B 



360 BILLS FOR ADMINISTRATION OF ASSETS. 

testator's bounty, so far as their interests extend, as well as the legatee for 
life ; Howe v, Dartmouth, 7 Ves. 137; Lichfield v. Baker, 2 Beav. 481 ; 
and the application of this principle operates to the protection of the legatee 
for life, where the property is a reversionary interest producing no present 
profit ; for in such case the tenant for life will be entitled to the income of 
the Government Stock produced, or which might have been produced by the 
sale of the reversionary interest, and investment of the purchase-money. If the 
executor suffer the legatee for life to receive the income of the property as 
it stood at the death of the testator, whereby the remainder-men are da- 
maged, he will be accountable to them for the excess of income paid to the 
legatee for life; Dimes v. Scott, 4 Russ. 195; Mehrtens v. Andrews, 3 
Beav. 72. 

The right of the legatee for life of the fund commences usually from the 
death of the testator ; Fearns v. Young, 9 Ves. 549 ; Angerstein v, Martin, 
1 T. & Russ. 232; ib. 241. But for the purpose of fixing the income, the 
time of the constructive conversion, t. e., the time at which the conversion 
ought to be made, and will therefore be supposed to have been made, 
is the expiration of one year from the testator's death ; Dimes v, Scoii^sup. 
(4 Russ. p. 209). 
When not ap- The apparent intention of the testator to give something to each of the 
Pl^^ successive legatees, being the principle upon which this doctrine of construc- 

tive conversion rests, it is obvious that where there is no direction for con- 
version, but, on the contrary, tf manifestation of intention that the legatee 
for life shall enjoy the property in specie^ in its existing state, there no cori' 
Xferston, either actual or constructive, shall take place, but the legatee shall, 
during his life, have the whole income of the fund ; Alcock v, Sloper, 2 
Myl. k K. 699. 

Thus, in the case of a specific bequest of a part of the testator'^ property 
to one for his life, and, after his death, to another, the first legatee shall 
have the entire use or income of this fund. So, when the testator be- 
queathed his property, however situated, to his wife for life, and after her 
death to be divided, &c., this was held to be a sufficient indication of inten- 
tion that the wife should enjoy the property in specie ; Collins v. Collins, 2 
Myl. & K. 703 ; Pickering v. Pickering, 4 Myl. & Cr. 289. 

Where the property bequeathed at the death of the testator is invested 
on real security, the Court would not permit the money to be called in 
without an inquiry whether it would be for the benefit of every person in- 
terested; and until the money is called in, the tenant for life will be entitled 
to the entire income arising from the investment ; see 7 Ves. p. 150 ; Calde- 
cott V. Caldecott, 1 Y. & Col. C. C. 312. 
Right of exeoa- The question whether a residue undisposed of by the testator shall go to 
tor to residue; (he executor or to the next of kin, is one which so frequently occurs, and 

has proved so fruitful a source of litigation, as to induce the interference of 
the legislature. 
If testator died The Statute 1 Will. IV. c. 40, is, in substance, as follows : 
1*830 '** ^*^* ** Whereas testators frequently appoint executors without making any ex- 
press disposition of the residue of their personal estate^ and whereas execu- 
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ton so appointed become by law entitled to the whole residue, and Courts 
of Equity have so far followed the law as to hold such executors to be en- 
titled to retain such residue for their own use, unless it appear to have been 
(he testator's intention to exclude them from a beneficial interest therein, 
in which case they are held to be trustees for the persons who would be 
entitled under the Statute of Distributions if the testator had died intestate, 
and whereas it is desirable that the law should be extended in that respect, 
be it enacted, &c. : 

*< That when any person shall die after the first day of September, 1830, 
having by will appointed an executor, such executor shall be, in Equity, a 
trustee for the persons who would be entitled to the estate under the Sta- 
tute of Distributions, in respect of any residue not expressly disposed of, 
unless it shall appear by the will that the executor was intended to take the 
residue beneficially." 

It is a singular circumstance that about one hundred years previous to 
the foregoing enactment, a bill was brought into the House of Lords, by 
Lord King, to take away the equitable rule, and to give the residue to the 
executor in Equity as well as at Zatr, wherever it was not expressly taken 
away from him. This bill was not carried through the House of Com. 
mons. 

In tracing the subject through the numerous subsequent decisions, there 
appears to be a gradual tendency towards favouring the claim of the next of 
kin ; see Browne v. M'Guire, Beatty, p. ^65. At length the foregoing 
Statute was passed, which is just the reverse of Lord King's bill, and excludes 
the title of the executor to the undisposed-of residue, unless it appear by 
the will that the executor was intended to take beneficially. But this Act 
does not apply to cases where the testator died before 1st September, 1830. If testator died 

The Rule of Equity which was extended by this Act, and which still before Ut Sep. 
governs cases not within it, seems to be, that the title of the executor to the 
undisposed-of residue shall prevail, unless it appear by the will that the 
executor was not intended to take beneficially. Thus the right of the ex- 
ecutor is excluded wherever the property is given to him expressly in trusU 
or where there is sufficient indication of intention that the testator meant 
only to give the office^ and thereby impose a burden and not confer a 
benefit. 

So also where a legacy is given to the executor he shall not have the 
residue, for the gift of a part is inconsistent with the intention to give the 
whole, unless where unequal legacies are given to two executors, or a legacy 
to one of several executors, there the testator may have intended to give a 
preference to the favoured executor. 

So also where there is a residuary clause which is inoperative for any 
reason (as, for instance, where the name of the residuary legatee is struck 
out, or a blank for his name not filled), the executor's right is barred, for 
he takes not what is undisposed of, but only, at the most, what was not 
meant to be disposed of ; and for the same reason the executor will not 
take a lapsed legacy or a revoked bequest. For the several cases upon this 
subject, see 2 Wms. Exors. 1166 (drd ed.); 1 Hov. Sup. pp. 28 and 140. 

2 B 2 
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Where co-executors take a residue in that character, they take as joint- 
tenants ; Griffiths v. Hamilton, 12 Ves. 298. The residue is that which 
remains after payment of debts, legacies, and the costs of administering the 
estate; and therefore the costs incurred in ascertaining the persons entitled 
to the residue shall be paid thereout ; Shuttleworth v. Howarth, 1 Cr. & 
Ph. 228. 

Some only of the next of kin of testator may, without making the others 
parties, contest the right of the residuary legatee; Caldecott v. Caldecott, 
Cr. & Ph. 183. 
Intestate's jp framing bills to administer the assets of an intestate, the Pleader ought 

to be familiar with the rules that regulate the transmission of the property 
of a person who dies intestate. 

And first, as to his real estate. 

The law of descent has been altered with respect to the estates of those 
intestates who have died since the close of the year 1883. 

For the law of inheritance, in cases not within the recent Statute, the 
reader is referred to 2 Bl. Com. Ch.l4, p. 200. Bac. Abr. Com. Dig. Descent. 
Watk. on Descents. 

The Statute 3 & 4 Will. IV. c 106, enacts, 
Act to amend Sec. 2. Descent shedl be traced Jrom thejirst purchaser ; hut the person 
the law of inhe- last entitled shall he conside^'ed the purchaser y until the contrary he proved ; 
citaoce : ^^^ ^^^ last person from whom the land shall he proved to have heen inherited 

shall he considered to have heen the purchaser. 

In tracing a title by descent under this Act, the material inquiry is, not 
who was last seised, but who was last entitled to the land, for he shall be 
assumed to be the purchaser ; but, notwithstanding this provision, it seems 
the onus of proving that the person assumed to be the purchaser really was 
so, still lies on the vendor ; 2 Sug. Vend. 230 (10th ed.) 

Sec. ^, An heir to whom land is devised hy his ancestor ^ shall take as 
devisee hy purchase, and not as heir hy descent. 

Note the difference between title by descent and title by purchase. Land 
taken by descent from an ancestor or cousin, vested in the heir by operation 
of law, independently altogether of his own act or consent; it is descendible 
not to the blood of the heir without restriction, but only to the blood of 
the first purchaser, and descends to the heir charged with incumbrances 
created by the ancestor ; Cru. Dig. tit. 30, s. 4. 

By the old law the heir took by descent where the will of his ancestor 
gave him the same estate as the law gave him, and so the will was void as 
to him. 

But even where the testator died previously to the year 1834, so that the 
old law governed the case, it has been held, that notwithstanding the doc- 
trine that the heir who is devisee shall take by descent, yet the heir shall 
have contribution from the other devisees, to the extent in which an estate 
devised to him may be exhausted by debts of the testator; Biederman v. 
Seymour, 3 Beav. 368. 

Sec. 3. Limitation, in any assurance executed after SI st December , 1833, 
to the grantor or his heirs, shall create an estate by purchase. 
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By the old law a limitation to the heirs of the grantor was inoperative, 
for the heirs would take the estate by descent as part of the old reversion^ 
that is, the residue of the estate which returned to the grantor and his heirs, 
after the determination of the particular estates created by him. 

Sec. 4. Where heirs take by purchase under limitations to the heirs of 
their ancestors^ in deeds executed or wills taking effect ctfter ^\st December^ 
1833, the land shall descend, and the descent shall be traced as if such an' 
cestor had been the purchaser of the land. 

Thus, under a limitation to the heirs male of the body of B., to whom no 
estate b given ; the person who answers the description of heir male of the 
body of B., both by the old and the new law, takes by purchase an estate 
in tail male ; but by force of this section, B. shall be treated as the 6rst 
purchaser, although he never had any interest in the land. 

Sec. 5. Brothers and sisters shall trace descent through their parent, and 
shall no longer be considered to inherit immediately from each other. 

Sec. 6. The nearest lineal ancestor shall be heir in preference to collateral 
relatives claiming through such ancestor. 

The old maxim was, that the inheritance might lineally descend, but not 
ascend ; but now the father is preferred to the brother. 

Sec. 7. JTte male line is to be prrferred. 

Sec. 8. The mother of the more remote male ancestor is to be preferred to 
the mother of the less remote male ancestor. 

Sec. 9. Half blood shall inherit, if on the part of a male ancestor, after 
the whole blood of the same degree, if on the part of a female ancestor, next 
after her. 

In cases not regulated by th*s Act, relations by the half blood are inca- 
pable of ifiheriting to one another; but daughters of the same parent, though 
by diCorent marriages, inherit together as coparceners- 
Sec. 1 0. Title to land which has descended after the death of a person 
attainted, may be traced through such person notwithstanding his attainder. 

By the old law, persons attainted of treason or felony were incapable of 
inheriting lands or of transmitting them by descent ; and the attainder 
worked corrupiion of blood, so as to obstruct the descent from any more 
remote ancestor. But this was quali6ed by the Stat. 54 Geo. III. c. 145^ 
which enacted, that no attainder, after 27th July, 1814, except for treason, 
or murder, should prejudice any person but tlbe offender himself during his 
life. 

Sec. 11. The Act shall not extend to any descent which took place before 
1st January, 1834. 

See further on this important Statute, 2 Sug. Vend. 228 (10th ed.) 
In order to ascertain the heir-at-law, the first inquiry is, whether the law Heir-at-law, 
of the inheritance is regulated by the late Statute ; in other words, whether ^^^ ascertain- 
the person last entitled to the land has died since the 1st day of January, 
1834. If so, the next inquiry should be, was the last proprietor the first 
purchaser; in that case, he is to be regarded as the root of the inheritance ; 
but if the estate came to him by descent, then, as the heir must be of the 
blood of the first purchaser, that line of ancestors cannot inherit from whom 
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the land did not descend ; if, for instance, the last proprietor inherited as 
heir to his mother, the paternal line of ancestors is excluded from inheriting. 
But if the last proprietor left issue, it is immaterial whether such proprietor 
took the estate by descent or purchase, for the inheritance shall descend to 
his first son and his issue, and if his line be extinct, then to the second son 
and his issue, and so on to the other sons successively, and their respective 
issue ; and in default of these, the daughters or their issue take in the same 
manner as under the old law. If the last proprietor left no issue, then (as- 
suming that he was the first purchaser), the inheritance ascends to his father 
and to his issue ; the brothers and sisters of the last proprietor taking in 
the same order with the proprietor's own issue, and in priority to the pro- 
prietor's half brothers and sisters. 

For want of issue of the proprietor's father, the inheritance ascends to 
his (the proprietor's) paternal grandfather and his issue. 

For want of such issue, then to the paternal grandfather's father and his 
issue. 

For want of suc^ issue, then to the paternal grandfather^s paternal grand- 
father and his issue, and so in infinitum. 

If no paternal lineal male ancestors, or their descendants, are forthcoming, 
the rule given in the 8th section of the Act must be applied, viz., that the 
mother of the more remote male ancestor shall be preferred to the mother 
of the less remote male ancestor ; and if the paternal blood of the last pro- 
prietor entirely fail, and not before, recourse must then be had to the ma- 
ternal line, in the same manner and order of succession as the paternal line. 

Estates tail descend perfiyrmam doni ; this descent is governed by the 
Statute De donis (13 £d. I. cap. 1), and not either by the common Law, 
or by the late Statute ; therefore the maxim seizinafacit stipitem will not 
apply ; nor are the half blood excluded, 8 T. R. 211, although the person 
last seised died before the 1st day of January, 1834 ; and it would seem 
that the descent of an estate tail would not be interrupted by an attainder. 
Table of de- In the annexed Table of Descent, the Arabic figures indicate the order of 

succession according to the new law, and the Roman numerals indicate the 
order according to the old law, supposing the person called in the Table the 
purchaser, to have been the person last seised. The Table shews also the 
order in which, under the new law, an estate inherited from the purchaser, 
by any one of the individuals included in the Table, would descend from 
that individual. 
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Secondly, as to the personal estate of an intestate, its destination is regu- Intestate's per- 
lated by the Statute 7 Will. III. c. 6, Ir., called the Statute of Distribu- «>°al«»tate. 
tions, which incorporates the provisions of the English Acts 22 & 23 Car. Statute of DU- 
II. c. 10; 29 Car. II. c. 3, s. 25; and 1 Jac. II. c 17. tributions. 

The object of this Statute is to prevent the injustice to the next of kin, of 
the administrator being permitted to enjoy exclusively the residue of the 
personal estate after payment of debts and legacies. 

The Act empowers the Ordinary to call the administrator to account, and 
to enforce distribution of the residue among the next of kin of the deceased, 
according to the rules therein set down. 

The degrees of kindred under the Statute of Distributions are taken from -^^^t of kin 
the Civil Law ; Lloyd v. Tench, 2 Ves. Sen. 213 ; see also Withy v. Man- under the Sta- 
gles, 4 Beav. 358. *«*«• 

The children of the intestate and his parents are related to him in the 
first degree. 

The grandchildren of the intestate and his grandparents, and his brothers 
and sisters, are related to him in the second degree. 

The great grandchildren of the intestate, and his uncles and aunts, and 
his nephews and nieces, are related to him in the third degree. 

The great great grandchildren of the intestate, and his great uncles 
and his first cousins (uncle's children), are related to him in the fourth de- 
gree. But the lineal descendants of the intestate, in infinitum^ are preferred 
to ascendants or collaterals ; Keylway v. Keylway,2 P. W. 344. And bro- 
thers and sisters are preferred to a grandfather ; Evelyn t;. Evelyn, Amb. 
191 ; though as the brother can only be reached through the father, the 
grandfather and brother are both in the second degree. 

The next of kin under the Statute of Distributions, are said to take per Per capita; 
capita where the claimants take in their own right, and not as representa- 
tives of another ; thus, where the next of kin are three brothers. A., B., and 
C, each takes one-third of the effects in his own right. They are said to take or per ttirpet, 
per stirpeSy where the claimants take as representatives the share of their pa- 
rent, or root. Thus, where the next of kin are two brothers, A. and B.,and the 
children of a deceased brother, C, then A. and B. shall each take one-third 
of the effects, per capita^ and the children of C. shall take their father's 
one-third equally among them per ittirpes ; Lloyd v. Tench, sup, (2 Ves. Sen. 
213). But if the next of kin be all nephews and nieces, the intestate having 
survived his brothers and sisters, then the claimants all idke per capita. 

This doctrine, that lineal descendants represent the ancestor, is not ad- 
mitted ar jg collateral relations more distantly related to the intestate 
than the children of his brothers or sisters* 

Where a father has in his life-time advanced some of his children, by Hotchpot, 
giving them a portion or settlement of land, annuity, commission in the 
army, &c., and then dies intestate, such children claiming a distributive 
share of the assets must bring the advancement into hotchpot, as it is called, 
t, «., they shall only have the advancement made up equal to the shares of 
the other children ; Edwards v. Freeman, 2 P. W. 435 ; and the heir has 
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No preference 
shewn to pater- 
nal relatives ; 
or to whole 
blood. 

A child in ven- 
tre is considered 
imeste. 



no advantage over the other children as to advancement of personal estate ; 
but the heir shall not bring into hotchpot the lands which came to him, by 
descent or otherwise, from the intestate. 

Sums paid for maintenance or education of any child are not to be brought 
into hotchpot. 

Where there is a widow and children, the widow shall have only one-third 
of the effects, exclusive of advancements to children, for the widow takes 
no benefit from the hotchpot clause in the Statute of Distributions. 

Paternal and maternal relatives in equal degree take equally ; Blackbo- 
rough V, Davis, 1 P. W. 41. Relations of the half blood take equally with 
relations of the whole blood ; Winchelsea v. Norcliffe, 1 Vern. p. 437. 
Children in ventre sa mere at death of intestate take equally with those 
born at death of intestate ; and this applies not only to children of the in- 
testate, but also to his brothers, &c. ; Burnet v. Mann, 1 Ves. Sen. 156 ; 
Jessop V. Watson, 1 Myl. & K. 665. 

Having regard to the foregoing observations, the following table will 
shew the destination of the personal estate of an intestate, as regulated by 
the Statute of Distributions. 



Table of next 
ofkin under the 
Statute. 



If Intestate die leaving 

Widow and children, or the repre- 
sentatives, t. «., lineal descendants 
of children ; 

Children or their representatives ; 

e-g-y 
Son, and daughter of deceased son ; 

Children by two wives ; 
Widow, and no child, or represen- 
tative of a child, e.g.^ 

Widow, mother, brothers^ and 
nieces ; 

Widow and brother ; 

Neither widow, nor children, nor 
representatives of children ; 

Husband ; 

Father and brother ; 

Father and widow; 

Mother and brother ; 

Mother and widow ; 

Mother, widow, and children of de- 
ceased brother ; 



His next of Kin shall take in the 
Proportions following : 

One-third to the wife ; rest to chil- 
dren or their representatives (t.^. 
their lineal descendants), equally; 
Price V. Strange, 6 Mad. p. 161. 

All to them; Palmer v. Garrard. 
Pr. Ch.21. 

Half to each. 

To all equally. 

The moiety to the widow, rest to 
next of kin in equal degree, or 
their legal representatives. 

Half to widow, residue to the others 
equally. 

Half to each. 

All to next of kin in equal degree. 

All to him. 

All to father. 

One-half to each. 

Half to each. 

Half to each. 

Half to widow ; one-fourth to mo- 
ther ; and one-fourth to ciiildren 
of deceased brother ; Stanley v, 
Stanley, 1 Atk. 455. 



BILLS FOR ADMINISTRATION OF ASSETS. 



367 



Mother and no father, or wife, or 
child, or brother, sister, or repre- 
sentative of a child, brother, or 
sister ; 

Mother-in-law; 

Mother, brother, and sisters, or the 
representatives of deceased bro- 
thers and sisters ; 

Brothers, sisters, and the children 
of a deceased sister ; 

Father's father, and mother's mo- 
ther ; 
Brother and aunt ; 
Brother and grandfather ; 

Uncle's or aunt's children, and bro- 
ther's or sister's grandchildren ; 

Paternal grandfather and maternal 
grandmother ; 

Grandmother, uncle, or aunt ; 



Grandmother and nephew ; 
Aunt, nephew, and niece ; 

First cousin and great nephew ; 
Uncle, and deceased uncle's child ; 
Nephews and nieces ; 
Uncle, and son of deceased uncle ; 



All to mother. 



Takes nothing. 
Equally to alL 



Equally to both ; the children of a 

deceased sister representing the 

parents. 
Equally to both ; Blackborough v. 

Davis, 1 P. W. p. 53. 
All to brother. 
All to brother ; Evelyn v, Evelyn, 

3 Atk. 762. 
Equally to all. 

Both equally ; Blackborough v. Da- 
vis, sup. (IP. Wms. 41). 

All to grandmother ; Lloyd v. Tench, 
2 Ves. Sr. 213; Woodroffe v. 
Wickworth, Pr. Ch. 527. 

All to grandmother ; Blackborough 
v. Davis, sup. 

Equally to all ; Lloyd o. Tench, sup, 
(2 Ves. Sen. 213). 

Equally to both. 

All to uncle. 

Equally per capita. 

All to uncle. 



No distribution of an intestate's goods shall be made until the expiration No distribution 
of a year after his death; but the state of the intestate's family at his death fj**" ®"® y®**"? 
determines the question who are his next of kin, and the distributive shares {„ „ext of kin 
vest in the next of kin immediately on the intestate's death, and shall go to at death of io- 
the representatives of the parties entitled, if they die before the expiration t«»tate. 
of the year ; for the Statute of Distributions is in nature of a will made by 
the legislature for those who have died intestate ; 2 P. Wms. p. 442. 

In an administration suit, when inquiries are necessary to ascertain a 
class of persons beneficially interested, e. g. who are the next of kin of an 
intestate, it is irregular to direct the accounts to be taken until after the 
inquiries have been made, and the Master has made his report ; Baker v, 
Harwood, 1 Hare, 327 ; Hawkins v, Hawkins, 1 Hare, 543 ; Kimberley v. 
Tew, 5 Ir. Eq. R. 389. 

Affinity or relationship by marriage, except in the case of the intestate's wife, 
gives no title to a share of his property under the Statute of Distributions. 
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Law of Domi- 
cile. 



Ezecntorfl' ac- 
counts ; 
cannot after 
accepting re- 
nonnce ; 
liable for de- 
fault; 



or acquies- 
cence in misi^ 
plication of 
sets; 



charged with 
interest on ba- 
lances. 



Bate of interest. 



Account with 
rests. 



Special case 
necessary to 
charge with 
wilful default. 



The distribution of the personal estate, when in the hands of an executor 
or administrator, is regulated, not, as is grant of probate or administration, 
according to the district where the property is situated, but according to 
the law of the country in which the intestate was domiciled at the time of 
his death, even though the property be in Scotland, or elsewhere. 

A domicile is the place of permanent residence, not amere transitory abode; 
hence, if a subject of another country die intestate in Ireland, his effects 
are distributed according to the law of his own country; Bempde v. John- 
stone, 3 Ves. 198. 

Executors are in Equity considered as trustees, and accountable as such ; 
they are at liberty to renounce the office, but if they once accept it, by 
proving the will, or by any other clear indication of an intention to act, 
they are bound to perform the trust ; Mucklow v. Fuller, Jac. 198 : and not 
only will an executor be held liable for a loss occasioned by his own act ; 
Williams v. Nixon, 2 Beav. 472 ; but also for a loss occasioned by his ne- 
gligence and default ; Rowley v. Adams, 4 Myl. & Cr. 534. To exonerate 
an executor, it is not enough to shew that he was merely passive in the 
transaction, for if he stand by and acquiesce in a misapplication of assets by 
his co-executor, he shall answer for the loss; Booth v. Booth, 1 Beav. 125 ; 
provided he was aware of the misapplication, or at least had good reason to 
suspect it; Williams v. Nixon, sup. Inquiries will, if necessary, be directed 
as to whether the executor proved or accepted the trust, and when first he 
had notice of the breach of trust ; James v. Frearson, 1 Y. & Col. C. C. 370. 

Executors, as well as other accounting parties, are bound to be always 
ready with their accounts, and if they retain balances in their hands longer 
than is required for the fair and honajide exigencies of the trust, and 
aforiioi^y if they trade with the assets, and make profit of them, they shall 
be chargeable with interest; Pearse v. Green, 1 Jac. & W. p. 140; Free- 
man V, Fairlie, 3 Mer. p. 43; Dawson v. Massey, 1 Ball & B. p. 231 ; and 
if it appear that more than legal interest has been made, they must account 
for that further sum ; Pocock v. Redington, 5 Ves. 794; Piety v. Stace, 4 
Ves. p. 622 ; and see Tebbs v. Carpenter, 1 Mad. 290. 

The rate of interest with which an executor shall be charged, lies in the 
discretion of the Court ; and that discretion is not taken away in Chancery 
by the 106th General Rule of the Court, issued on the 27th day of March, 
1843 ; Cuffe v. CuSe, 3 Ir. Eq. R. 469 ; and see 1 Jones & L. p. 28. 

In a gross case, the Court will direct an account, with yearly, or even half- 
yearly rests, and charge the executor with interest on the balances which 
shall appear to have been from time to time in his hands ; Raphael v. Boehm, 
1 1 Ves. 92 ; Tebbs t;. Carpenter, sup^^a. 

The Court will not presume that an executor has misconducted him- 
self, and therefore will not make him account as for wilful default, un- 
less a special case is made against him. Inquiries with a view to charge 
executors with wilful default, have been directed at the original hearing, 
where there are sufficient admissions in the answer, or where a case is made 
by the bill, and proved, and that relief b specially sought for by the prayer ; 
Law V. Hunter, 1 Russ. 100. But such inquiries are more frequently 
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granted on further directions, grounded upon facts stated in the report ; and 
it seems such directions will be given if the Court should think fit, even 
though the case of wilful default was made by the bill, and not acted on 
by the decree at the first hearing ; see CuITe r. Cuffe, sup, (3 Ir. Eq. R. 
469), over-ruling Garland v* Littlewood, I Beav. 527. 

For form of bill seeking to charge an executor as for wilful default, see 
pott. 

In connexion with the subject of an executor's accounts, it is necessary Executor not 
to observe, that an executor, being considered as a trustee, is not entitled •Jlo^'^ed for his 
to any allowance for his time and trouble ; for his acceptance of the office 
was optional with himself, and if permitted to be his own paymaster, his 
interest in remunerating himself would be opposed to his duty with respect 
to the fund he is to administer ; Robinson v. Pett, 3 P. W. 249. 

Upon this principle, a solicitor who is an executor can charge only his 
costs out of pocket ; New v. Jones, 9 Jar. Byth. p. 732 (3rd ed.) ; Moore v, 
Frowd, 3 Myi. & Cr. 45; although he be in partnership with another; Col- 
lins v. Carey, 2 Beav. 128. But as the deed creating the trust may authorize 
the trustee, being a solicitor, to retain his costs, so the will, appointing a 
solicitor executor, may give him, in terms, the right to charge for his pro- 
fessional services ; In re Sherwood, 3 Beav. 338. And although the rule 
in question is not confined to solicitors; Sheriff r. Axe, 4 Russ. 33; Mosely, 
128 ; yet it has been held not to deprive a tradesman who is an executor, 
of the right to charge the ordinary market price, not of his time or trouble, 
but of goods he has furnished ; Smith v. Langford, 2 Beav. 362. 

Where an executor obtains a renewal or new lease of lands held by his Doctrine of 
testator, this is in Equity a continuation of the old interest, or what i^ gr^^* 
termed a graft on the old lease, and will accordingly be declared to have 
been taken in trust for those beneficially interested in the assets : this 
principle, indeed, has been extended in its application to all persons clothed 
with a fiduciary character, as trustee, mortgagee, &c., and to persons having 
only a particular estate, as tenant for life, &c. ; see Buckley v. Lanauze, 
LI. & G. temp. Plunket, 327, and the cases collected, LI. & G. temp. Plun- 
ket, 353, n.; Tanner v. £1 worthy, 4 Beav. 487; Jones v. Kearny, 1 Dru. 
& War. 134, S. C. 4 Ir. Eq. R. 74. But a lease. obtained by an under te- 
nant from the head landlord will not be declared a trust for the immediate 
landlord; Maunsell v. O'Brien, 1 Jones, 176 ; S. C. 3 L. R. N. S. 196 ; 
nor, it seems, a purchase of the reversion in fee by a tenant for life of the 
leasehold interest; Randall v. Russell, 3 Mer. 190, and see ib, 347. 

In the case of Jackson v. Welsh, LI. & G. temp. Plunket, 346, Lord Plun- 
ket, C, held, that the question of graft might be raised for the first time in the 
Master's Office, but the safer course will be to put the facts in issue in the 
bill, and obtain the decision of the Court at the first hearing of the cause. 

A creditor who has debitum in prasenti tohendum in juturo may main- gus^ to admi- 
tain a suit for administration of assets ; Whitmore v. Oxborrow, 2 Y. & Col. nUter by whom 
C. C. 13. maintainable. 

A mortgagee may also maintain such suit on behalf of himself and all 
other the creditors of the deceased mortgagor ; Skey v, Bennett, 2 Y. & 
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Col. C. C. 405 ; Greenwood v. Firth, 2 Hare, 241, n. ; $ed vide Burney r. 
Morgan, 1 S. & Stu. 458 ; Story's £q. PI. 86. 

The cases in which a bill may be filed by one creditor on behalf of 
himself and others, are those in which all have a common interest, and not 
where the several demands are distinct ; Jones v. Garcia Del Rio, T. & 
Russ. 297. 

It seems that if a creditor's bill be properly framed in other respects, the 
omission of the usual introductory statement of its being filed on behalf of 
plaintiff and other creditors, &c., is immaterial; O'Kelly v. Bodkin, 2 Ir. 
£q. R. 361 ; but see May v. Selby, 1 Y. & Col. C C. 235; Johnson v. 
Compton, 4 Sim. 47. 
Costs of rait to With respect to the plaintiff's costs in a suit to administer assets, if the 

plaintiff be an executor seeking to administer the assett^, or a trustee seek. 
ing to have the trusts carried into execution, the general rule is, that the 
pliuntiff will be entitled to his costs as between solicitor and client, and 
those costs will be paid in priority to the demands of any of the cestui que 
trusts ; Bennet v. Going, 1 Mol. 529. If the plaintiff be a creditor, or in- 
cumbrancer, the rule of the Court of Chancery, in Ireland, is, that he is 
entitled to his costs in the cause only in the same priority as his demand ; 
Nelson v. Brady, 2 Dru. & War. 143; S. C 4 Ir. £q. R. 359; Cooke v. 
Campbell, 4 Ir. £q. R. 433 ; and see cases ante, p. 59. But where the 
suit is properly and necessarily instituted by a simple contract creditor, for 
the administration o^ personal assets, the plaintiff shall have his costs though 
the fund prove deficient; Barber v. Wardle, 2 Myl. & K. 818; on the 
other hand, if he institute and prosecute the suit after having been correctly 
informed that the assets were deficient, he will have to pay the costs of such 
suit ; King v, Bryant, 4 Bear. 460. 

A creditor may entitle himself to his costs in priority to the claims of 
creditors by judgment or specialty, but for this purpose he will have to shew 
that a suit was necessary for the due administration of the assets ; Jameson 
V. Farrer, 3 Ir. Eq. R. p. 354 ; or else he must shew that by his exertions 
he has realized a fund which might otherwise have been lost, and thus estab- 
lish his claim to salvage costs ; Drake v. Forde, 3 Ir. £q. R. 56 ; Nelson v. 
Brady, supra (2 Dru. & War. 143; S. C. 4 Ir. Eq. R. 359). If the 
fund prove deficient, plaintiff will have to pay the costs of prior incum- 
brancers parties to the suit, but they cannot resort to the plaintiff until the 
deficiency of the fund is shewn ; Hall v. Hill, 3 Dru. & War. 59 ; S. C. 5 
Ir. Eq. R. 11. 

Where the costs of a suit to administer assets have been increased by 
any shares of the property having been assigned, that addition to the costs 
will be thrown on the shares so assigned or incumbered ; Parker v. Mar- 
chant, 1 Y. k Col. C. C. p. 311. 
Contribation to ^^ ^^® Court of Exchequer, if a suit be instituted, of which the general 
costs in credi- creditors may take advantage, they come in under the decree, upon the 
tor 8 suit. terms of being bound to contribute to the plaintiff's costs; they are con- 

sidered as co-plaintiffs, and bound, therefore, to share with the plaintiff, in 
proportion to their several demands, the burden of satisfying the costs 
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which the plaintiff is liable to pay to his solicitor, upon the principle, **qui 
sentit commodum sentire debet et onus ;" Tallon v. Tallon, 6 Law Rec. N. 
S. 290. This principle is also adopted and acted on in the Courts of 
Equity in England ; Tootal v. Spicer, 4 Sim. 510 ; Brodie v. Bolton, 3 
Myl. & K. 168, and see Stanton v. Hatfield, 1 Keen. 358. 

If the fund be insufficient to pay the creditors, the inheritor not being 
interested, the Plaintiff's costs will be paid in the first instance, as between 
solicitor and client, out of the fund ; Lynch v. Skerrett, 3 Ir. Eq. R. 504. 
But if there be a surplus, the owner of the estate is entitled thereto, and is 
hable to pay costs between party and party only, and therefore in such case 
the extra costs must be paid by the creditors, in proportion to their demands; 
Bracken v. Drought, 2 Jones 114 ; Bagge r. , 3 Ir. Eq. R. 494. 

If a creditor be stayed in his own suit, and obliged to prove under the 
decree, he will not be made to contribute to the plaintiff's costs ; O'Brien 
V. Fitzgerald, 3 Ir. Eq. R. 159; nor, it would seem, where the creditor was 
compelled to come in by the threat to charge him with the costs of a sup- 
plemental bill ; Cooke v, Campbell, 4 Ir. Eq. R. 431 ; nor will creditors be 
bound to contribute where the plaintiff is not a creditor but a legatee ; Pid- 
geon V, Dalton, Exch., Mich., 1839 ; Lynch v, Skerrett, sup. (3 Ir. Eq. R. 
504). 

Where the testator creates the difficulty which occasioned the suit, the 
costs must come out of the estate ; Russell v. Dickson, 4 Ir. Eq. R. 339. 

Where the heir at law has suppressed, concealed, or destroyed a will, the in case of sap- 
parties entitled thereunder may file their bill against the heir, praying that preuion of will 
they may be decreed entitled to hold and enjoy the lands devised to 
them, and that the heir may convey to them. In such a suit the material 
questions are : 1. The existence of the will ; 2. Its contents; 3. Its sup- 
pression ; see Hampden v, Hampden, 1 P. W. 733 ; S. C. 1 Bro. P. C. 
250. 

In cases of suppression and spoliation, the Court of Equity has a peculiar jurisdiction is 
jurisdiction. It will try a question which could only be the subject of an ^^^^-^^^^ 
ejectment if the suppression or spoliation of the instrument had not ren- 
dered the remedy by ejectment inapplicable by precluding the possibility 
of profert of the instrument ; and the Court in exercising this jurisdiction 
has carried so far the principle << In odium spuliatorum documentorum om' Every thing 
nia priBsumuntur" that if spoliation be proved, it will be assumed that the ^'^^^^fu 
contents of the instrument spoHated are what the plaintiff alleges ; Barber v. party suppres- 
Ray, 2 Russ. p. 723. «i°g* 

But a bill of this description would be demurrable unless an affidavit of Affidavit re- 

the plaintiff were annexed to it, that the instrument in question is not in ^^^^^^.^ *"P* 
!• • 1111 1 ''I'l-t. port bilL 

nis custody or power, and that he knows not where it is, unless it be in the 

hands of the defendant ; for every bill which seeks discovery of a lost instru- 
ment, and prays relief which might be had at law if the instrument were in 
the hands of the plaintiff, must be accompanied by such an affidavit ; Mitf. 
PI. (4th ed.) 54, 124 ; Smith t;. Spencer, 1 Y. & Col. C. C. 75. 
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Bill by next of Kin of an Intestate to recover distributive Share of 

the Residue of personal Assets. 

To the, &c. 
In Chancery. 

iiitesute pof- Humbly complaining, sheweth unto your Lordship, your suppli- 

sooaI estate, ant, John Warren, of, &c., that John Brown, late of, &c., deceased, 

your suppliant's maternal uncle, was in his life-time, and at the time 
of his death, possessed of, interested in, and entitled unto a very 
considerable personal estate, consisting of divers premises held 
upon lease for terms of years, and other chattels real, monies, bills, 
bonds, promissory notes, mortgages, judgments, and other securities 
for money, sums invested in the Government funds, debts due to 
him, ready money, household furniture, and various other particu- 

inore thansuffi- lars, to a large amount in value in the whole, and much more than 

debts, &f^^ ' sufficient to have paid and satisfied all his just debts, and funeral 

and testamentary expenses. 

Died intestate. And your suppliant further sheweth, that the said John Brown 

being so possessed, interested, and entitled, departed this life some 
time in or about the year 1840, intestate, unmarried, and without 
issue, leaving your suppliant, and your suppliant's brothers, James 

His next of kin* Warren and Richard Warren, his nephews, and sole next of kin, 

him surviving. 

Administration Your Suppliant further sheweth, that the said Richard Warren, 

to defendant, . 

upon the death of the said intestate, procured letters of administra- 
tion of his personal estate and effects to be granted to him by the 
proper Ecclesiastical Court ; and the said Richard Warren thereby 
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became, and is the legal personal representative of the said in- 
testate. 

And your suppliant further sheweth, that by virtue of such let- who hai pos. 
ters of administration, the said Richard Warren hath possessed him- ^"^^ pwlonai 
self of all the personal estate and effects of the said intestate, con- estote. 
sisting of the various particulars aforesaid, to an amount much more 
than sufficient to pay and satisfy the said intestate's debts, and 
funeral and testamentary expenses. 

Your suppliant further sheweth, that the residue of the said in- 
testate's personal estate and effects, after payment of his debts, and 
funeral and testamentary expenses, is distributable in equal'shares 
and proportions between your suppliant, and the said James Warren 
and Richard Warren, according to the Statute for the distribution 
of the personal estate of intestates ; and that your suppliant, as PUintiff is en- 
one of the next of kin of the said intestate, is entitled to one equal ofwidue***'* 
third part or share of such residue of the said intestate's personal 
estate and effects. 

Your suppliant further sheweth, that your suppliant has never PiafntifF has 
received any sum whatever on account of his said distributive share nothing. 
of the assets of said intestate. 

And your suppliant has frequently applied unto the said Richard Applications. 
Warren, and requested him to come to an account with your sup- 
pliant in respect of his said distributive share of the assets of the 
said intestate ; and your suppliant hoped that his requests would 
have been complied with. 

But now so it is, that the said Richard Warren, combining with Combination, 
the said James Warren, who refuses to join your suppliant in this 
suit, and with, &c.« ante^ p. 17. 

And the said Richard Warren at times pretends, that the personal Charging part, 
estate and effects of the said intestate were small and inconsiderable, 
and have been exhausted in the payment of his debts, funeral and 
testamentary expenses, whereas your suppliant charges the contrary 
thereof to be the truth, and that there is in the hands of the said 
Richard Warren a considerable surplus of said estate and effects, 
and so it would appear, if the said Richard Warren would set forth 
a full and particular account of the said personal estate and effects, 
but which he refuses to do. 

All which, &c., see antCy p. 18. To the end, therefore, that the General ayer- 

ment. 
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interrogatiog said defendants may, if they can, shew why your suppliant should 
^**'^^* not have the relief hereby prayed, and may, upon their several and 

respective corporal oaths, and according to the best and utmost of 
their several and respective knowledge, remembrance, information, 
and belief, full, true, direct, and perfect answer make to such of the 
several interrogatories hereinafter numbered and set forth, as by the 
note hereunder written they are respectively required to answer, 
that is to say : 

1. Whether the said John Brown was not in his life-time, and at 
the time of his death, possessed of, interested in, and entitled unto a 
considerable personal estate, consisting of the various particulars 
hereinbefore mentioned, and whether such personal estate was not 
to a large, and what amount, and whether the same was not much 
more than sufficient to have paid and satisfied all his just debts, and 
funeral and testamentary expenses — or how otherwise ? 

2. Whether the said John Brown did not depart this life about 
the time hereinbefore mentioned, intestate, unmarried, and without 
issue, and whether he did not leave your suppliant and the said 
defendants, your suppliant's brothers, his nephews, and sole next 
of kin, him surviving — or how otherwise? 

3. Whether the said defendant, Richard, did not, upon the death 
of the said intestate, procure letters of administration of his personal 
estate and effects, to be granted to him by the proper, or some and 
what Ecclesiastical Court, and did not thereby become, and is not 
now the legal personal representative of the said intestate, or how 
otherwise ? 

4. Whether by virtue of such letters of administration, the said 
defendant, Richard, hath not possessed himself of all, or of some, 
and what part of the personal estate and effects of the said intestate, 
to some and what amount, and whether to an amount more than 
sufficient to pay and satisfy the said intestate's debts, and funeral 
and testamentary expenses, or how otherwise ? 

5. Whether the residue of the said intestate's personal estate and 
effects, after payment of his debts, and funeral and testamentary 
expenses, is not distributable in equal, or in some and what shares 
and proportions between your suppliant and the said defendants, 
according to the Statute for the distribution of the personal estate 
of intestates, and whether your suppliant, as one of the next of kin 
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of the said intestate, is not entitled to one equal third part or share, 
or to some other and what part of such residue ? 

6. Has your suppliant ever received any sum on account of his 
said distributive share of the assets of the said intestate ; if so, what 
was the amount of such sum, and when, and from whom did he re- 
ceive same ? 

7. Has not your suppliant made such requests to the said de- 
fendant, Richard Warren, as hereinbefore mentioned, and hath he 
not refused to comply therewith, and why hath he so refused ? 

And that the said defendants may answer the premises ; and that Prajer. 
an account may be taken, under the directions of this honourable Account of 
Court, of the personal estate and effects of the said John Brown, of intestate; 
deceased, into whose hands the same came, and how disposed of; 
and also an account of his debts, and funeral and testamentary ex- of his debts 
penses, and that such personal estate and effects may be applied in *° egacies; 
a due course of administration ; and that the clear residue thereof that the residue 
may be ascertained, and that the rights of your suppliant, and of J^^ed^; ***'*'' 
the other next of kin of the said intestate, in respect to such residue, 
may also be ascertained; and that it maybe declared that your that plaintiff 
suppliant, as one of the next of kin of said intestate, is entitled to ^^ed* nt^*"i d 
one equal third part or share of the residue of the personal estate to one-third of 
and effects of the said intestate ; and that the same may be paid to ^ ^^ "«» 

' "^ and may be 

your suppliant ; and that your suppliant may have such further and paid the same. 
other relief in the premises, as to your Lordship shall seem meet, and General relief, 
the circumstances of the case may require. 

May it please, and soforth. 

[^Pray subpoena against defendants^ Richard Warren and James 
Warren"], 

The defendant, Richard Warren, is required to answer the inter- 
rogatories, numbered 1, 2, 3, 4, 5, 6, and 7. 

The defendant, James Warren, is required to answer the interro- 
gatories, numbered 1, 2, 5, and 6. 



2c 
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Bill by the in/ant Daughters of an Intestate^ against his WidoWy 

their Mother ^ for Account^ Sfc. 

To the Right Honourable and Honourable the Chancellor, Trea- 
surer, the Lord Chief Baron, and the rest of the Barons of her 
Majesty's Court of Exchequer in Ireland. 

In the Exchequer. 

Humbly complaining, shew unto your Lordships your sup- 
pliants Mary Roe and Emma Roe, of, &c., spinsters, daughters 
and co-heirs of William Roe, late of, &c., aforesaid. Esquire, de- 
ceased, debtors and accountants to Her Majesty, your suppliants 
being infants under the age of twenty-one years, that is to say, your 
suppliant Mary being of the age of seventeen years or thereabouts, 
and your suppliant Emma being of the age of sixteen years or there- 
abouts, by John Doe, of, &c., their next friend. 

1. That the said William Roe, your suppliants' late father, was, in 
his life-time, and at the time of his death, seised in fee or of some 
other good estate of inheritance of and in divers messuages, tene- 
ments, and lands, with the appurtenances, situate, &c., of the 
yearly value in the whole of £1000 and upwards, or other consi- 
derable yearly value. 

2. And was also, at the several times aforesaid, possessed of, inte- 
rested in, or entitled unto, very considerable personal estate, con- 
sisting of, &c., amounting in the whole to the value of £5000, or 
other considerable value. 

3. And being so seised and possessed, the said William Roe de- 
parted this life intestate, on or about the 1st day of May, 1842, 
leaving Jane Roe, his widow and your suppliants' mother, and your 
suppliants his only daughters and co-heiresses, him surviving. 

4. And your suppliants further shew unto yourLordships, that on 
the death of your suppliants' said late &ther, the ssdd messuages, 
lands, tenements, and premises whereof he died seised as aforesaid, 
descended and came to your suppliants as his daughters and co-heir- 
esses, subject only to the right of dower or jointure of the said 
Jane Roe, your suppliants' said mother, in the same, during her life. 

5. And by virtue of the Statute for the distribution of intestates' 
estates, the clear personal estate of the said intestate, after payment 
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of debts and funeral expenses^ ought to be distributed into three &«<) piaintiffa 
equal parts or shares, whereof the said Jane Roe is entitled to one- ^' 

third, and the other two-third parts of the said personal estate ought 
to be equally divided between your suppliants, being the only chil- 
dren of their said father. 

6. Your suppliants further shew, that on their said father's death Widow in pos- 
the said Jane Roe, as guardian to your suppliants, or otherwise in e!tate"of intcg- 
their right, or on their behalf, entered and possessed herself of all ^^e> 

and singular the said real estate of your suppliants' said late father, 
and hath ever since his death received and taken the rents, issues, 
and profits thereof. 

7. And the said Jane Roe also obtained letters of administration and as adminis- 
to be granted to her forth of the Court of Prerogative in Ireland, of possesnJnot^ 
the said intestate's personal estate, and by virtue of said letters pos- personaitj. 
sessed herself of the said intestate's goods, chattels, and personal 

estate, of such value as aforesaid, and hath sold and disposed of the 
same, and raised large sums of money thereby, to two-third parts or 
shares whereof your suppliants are entitled as aforesaid. 

8. And your suppliants hoped the said Jane Roe would have 
come to a fairand justaccount with your suppliants touching the same, 
and would have paid to your suppliants what should appear justly 
due to them in respect of the premises, and that the money so due 
and belonging to your suppliants, as aforesaid, should have been from 
time to time put out and improved for the benefit and advantage 
of your suppliants, as the same ought in justice and equity to be. 

9. And the said Jane Roe hath also possessed herself of all the 
deeds and writings concerning the said estate of the said William 
Roe. 

But now so it is, may it please your Lordships, that the said Jane Combination. 
Roe combining and confederating with divers other persons at pre- 
sent unknown to your suppliants, whose names, when discovered, 
your suppliants pray they may be at liberty to insert herein, with 
apt words to charge them as parties defendants hereto, and contriv- 
ing how to wrong and injure your suppliants in the premises, abso- 
lutely refuses to come to any account with your suppliants touching 
the rents, issues, and profits of their said father's real estate, or the 
particulars or value of his personal estate, or how she, the said Jane 
Roe, hath administered or disposed of the same, and hath not as 

2 c 2 



378 



BILLS FOR ADMINISTRATION OF ASSETS. 



TreUncet. 



Oenerftl ft?er- 
roenC. 

loterrogatiDg 
part. 



yet exhibited any inventory thereof in the proper Ecclesiastical 
Court, as she ought to have done. 

And the said Jane Roe sometimes pretends, that your suppliants 
being in&nts, she need not account with them during their miuori- 
ties, and that the father of your suppliants was at his death indebted 
to divers persons on mortgages, judgments, and other real securi- 
ties, and that she hath paid considerable sums of money in or to- 
wards the discharge or satis£Eu;tion thereof, and that she is entitled to 
dower out of the real estate of your suppliants' said father, or other- 
wise to a jointure on the same or some part thereof; yet she refuses to 
discover the same. 

And the said Jane Roe at other times pretends that the per- 
sonal estate of your suppliants' said father was inconsiderable, 
and that he was at his death indebted on bond securities, book 
debts, debts by simple contract and otherwbe, to several per- 
sons, in considerable sums of money, in or towards satisfaction of 
which she hath applied the same, and that if any surplus remained 
in her hands due to your suppliants in respect of said real and per- 
sonal estate of your suppliants* said father, that she cannot take 
upon her to put out such monies, or any part thereof, at interest, or 
otherwise improve the same, without the direction and decree of 
this honourable Court for so doing. 
All which, &c. (see antCf p. 18). 

To the end, therefore, that the said Jane Roe may, if she can, 
shew why your suppliants should not have the relief hereby prayed, 
and may, upon her corporal oath, to the best and utmost of her 
knowledge, remembrance, information, and belief, full, true, direct, 
and perfect answer make to such of the several paragraphs and in- 
terrogatories herein contained, as are pointed out by their respective 
numbers in the note hereunder written, to be answered by each de- 
fendant respectively, that is to say : 

10. What were the messuages, lands, and tenements of which 
the said William Roe was seised or possessed at the time of his 
death, and where do the same respectively lie, and what is the true 
rental or other yearly value thereof? 

11. What is the amount of rents, issues, and profits of the said 
messuages, lands, and tenements, received by the said Jane Roe 
since the death of the said William Roe, or by any person or per- 
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sons by her order, or with her privity or knowledge, or for her use, 
and when and of whom did she receive the same, and what sum and 
sums of money hath she really and bond fide paid, disbursed, or al- 
lowed out of or in respect of the said William Roe's estate, or any 
and what parts thereof, and when and at what times, to whom, and 
for what, and on what account, hath she paid and allowed the same. 

12. What estate, right, title, or interest, does the said Jane Roe 
claim iu or to the said William Roe's estate, or any and w hat parts 
thereof, either for or on account of her dower, jointure, or other- 
wise ; and by what deed, settlement, or conveyance, doth she claim 
or possess any jointure or other provision, if any such there be, out 
of the said estate and premises, and when, and upon what conside- 
ration, really and bondjidej was such settlement or conveyance 
made? 

13. Hath the said Jane Roe in her custody, possession, or power, 
any deeds, evidences, or writings, concerning the said estate and 
premises ; if so, let her discover and produce the same, and let her 
set forth what personal estate the said William Roe died possessed 
of, interested in, or entitled unto, and let her set forth a true and 
perfect inventory or account thereof, and the fair and true value of 
the same, and what part thereof bath come to her possession or 
power, or to the possession or power of any person or persons in 
trust for her, and how hath she administered and disposed of the 
same, and what parts thereof hath she sold, and to whom, and for 
how much, and was or were the price or prices thereof the full value 
or values thereof respectively, and what sum or sums of money 
hath the said Jane Roe at any time or times had or received, or 
raised thereby, and how hath she paid and applied the same, or any 
and what parts thereof, and when, to whom, and for what, and 
whether bond fide for debts due by the said William Roe, or other- 
wise? 

14. Is there any part of the personal estate of the said William 
Roe still outstanding and undisposed of; if so, what are the parti- 
culars and what is the value thereof? 

And that an account may be taken by and under the direction Prayer, 
and decree of this honourable Court, of the personal estate and ^c<»"°*,o^ 

' ' intestate a per- 

effects of the said William Roe, and of his real estates, and of the sonai and real 
rents and profits of such real estates which accrued due since his 
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decease, into whose hands the same respectively have come^ and 
how applied and disposed of ; 

And also an account of the debts, and funeral and testamentary 
expenses of the said William Roe, and of all charges and incum- 
brances affecting the said real estate ; 

And that the personal estate of the said William Roe may be ap- 
plied in a due course of administration, and that the clear residue 
thereof may be ascertained, and that the rights of your suppliants, 
as the next of kin of the said intestate, may be also ascertained ; 
and that it may be declared that your suppliants, as the co-heiresses 
at law of the said William Roe, are entitled to the real estate of 
which he died seised, and, as his next of kin, are also entitled each 
to one equal third part or share of the residue of his personal estate 
and effects ; and that the same may be applied or disposed of for 
the benefit of your suppliants, by putting out the same at interest, 
or otherwise improving the same as this honourable Court shall 
direct ; 

And that a receiver may be appointed to receive the rents and 
profits of the said real and freehold estates, during the minority of 
your suppliants ; 

And that all proper directions may be given for effectuating the 
purposes aforesaid, and that your suppliants may have such further 
and other relief in the premises as to your Lordships shall seem 
meet, and the circumstances of this case may require. 

May it please, &c. 

The defendant, Jane Roe [intestate^ 8 administratrix]^ is re- 
quired to answer the several paragraphs, numbered 1, 2, 3, 4, 5, 6, 
7, 8, 9, and to answer the several interrogatories, numbered 10, 11, 
12, 13, and 14. 

See observations, ante^ p. 307. 
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Bill by simple Contract Creditor against the Executors of the de- 
ceased Debtor^ for Payment of his Debts out of the personal 
Property of the Deceased, 

To the, &c. 
In Chancery. 

Humbly complaining, sheweth unto your Lordship, your sup- 
pliant, John Jones, of, &c., a creditor, by simple contract, of John 
Brown, late of, &c., deceased, on behalf of himself and all other the 
creditors of the said John Brown, who shall come in and seek relief 
by and contribute to the expense of this suit. 

That the said John Brown, at the time of his death, was justly Testator in- 
and truly indebted unto your suppliant in the sum of £50, and up- plaintiff by 
wards, for goods sold and delivered, and monies paid, laid out, and *»™P*® ^on- 
expended to and for his use. 

Yoursuppliant(a) further sheweth unto your Lordship, that thesaid Testator pos- 
John Brown, in his life-time, and at the time ofhis death, was not seised gonaitj, 
of or entitled unto any real estate, but was possessed of a considerable 
personal estate, and being so possessed, the said John Brown departed died, having 

bv urill 

this life on or about the 1st day of June, 1840, having first duly made 
and published his last will and testament in writing, bearing date 
on or about the 1st day of May, 1839, executed and attested as by 
law required, and thereby appointed John Thompson and James appointed de- 
Thompson (the defendants hereinafter named) the executors thereof; cutors. 

As in and by the said will, or the probate copy thereof, to which 
your suppliant craves leave to refer, when produced to this honour- 
able Court, will appear. 

Your suppliant further sheweth unto your Lordship, that the said Probate. 
John Thompson and James Thompson duly proved the said will in 
the proper Ecclesiastical Court, and took upon themselves the exe- 
cution of the trusts thereof, and possessed themselves of the per- 
sonal estate and effects of the said testator to a very considerable 
amount, and more than sufficient to satisfy his just debts, and fu- 
neral and testamentary expenses. 

(a) QucBve^ can a simple contract creditor sue the executor of his debtor, 
when the debtor died seised of real estate, without making the heir a party ? 
See Calvert on Parties, 152. 
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Your suppliant further sheweth unto your Lordship, that the 
said John Thompson and James Thompson, having possessed them- 
selves of the said testator's personal estate and effects, as aforesaid, 
your suppliant hath made frequent applications to them the said 
John Thompson and James Thompson, and requested them to pay 
and satisfy unto your suppliant his said demand. 

And your suppliant hoped that the said John Thompson and James 
Thompson would have complied with such requests, as in justice 
and equity they ought to have done; 

But now so it is, &c. (cmte^ p. 17). 

And the said defendants at times pretend, that the said testator's 
personal estate was small and inconsiderable, and hath already been 
exhausted in the payment of his funeral and testamentary expenses, 
and just debts. 

Whereas your suppliant charges that the said testator's personal 
estate and effects were more than sufficient to discharge all his just 
debts, and funeral and testamentary expenses, and so it would ap- 
pear if the said defendants would set forth a full, true, and parti- 
cular account of all and every the personal estate and effects of the 
said testator come to their or either of their hands, or use, and also 
a full, true, and particular account of the manner in which they 
have disposed of or applied the same, but which they refuse to do. 

All which actings, &c. (ante p. 18). 

To the end therefore, &c. (ante, p. 309). 

[Interrogate fully to the stating and charging parts,"] 

And that an account may be taken of the monies due to your 
suppliant in respect of his said demand, and of other the debts owing 
by the said John Brown at the time of his death ; 

And that if the said defendants shall not admit assets of the said 
testator, then that an account may also be taken of the personal 
estate and effects of the said testator, and of his funeral and testa- 
mentary expenses, and that such personal estate may be applied in 
a due course of administration ; 

And that your suppliant, and the other unsatisfied creditors 
the said testator, may have such further and other relief in the pi 
mises, as to your Lordship shall seem meet, and the circumstanci 
of this case may require. May it please, &c. 
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BUI by a simple Contract Creditor on behalf o/ Himself and the 
other Creditors of an Intestate^ for Administration of his real 
and personal Assets. 

To the, &c. 

In Chancery. 

Humbly complaining, sheweth unto your Lordship, your suppli- 
ant, John Warren, of, &c., on behalf of himself and all other the 
creditors of John Brown, late of, &c., deceased, who shall come in 
and contribute to the expense of this suit. 

That the said John Brown was, in his life-time, and at the time Intestate seised 
of his death, seised of a considerable real estate, and possessed at bu death, 
of a very considerable personal estate and fortune, consisting of 
divers premises held upon lease for terms of years, and other chat- 
tels real, monies, bills, bonds, notes, mortgages, judgments, and 
other securities for money, and various other particulars, to a large 
amount in value in the whole, and much more than sufficient to pay 
all his just debts and funeral expenses. 

Your suppliant further sheweth, that the said John Brown was intestate in- 
in his life-time, and at the time of his death, indebted to your sup- jj^ ^^ "* 
pliant in the sum of £200 and upwards, for goods sold and deli- 
vered to and for his, the said John Brown's, use, and by his order ; 
and in ttie sum of £300 on foot of a certain bill of exchange, bearing 
date the 1st day of May, 1838, for the sum of £300, payable three 
months after date to your suppliant, or his order, drawn by one John 
Stiles, and accepted by the said John Brown. 

Your suppliant further sheweth, that the said John Brown, being 
so seised and possessed as aforesaid, departed this life on or about His deatb. 
the 1st day of May, 1840, intestate, unmarried, and without issue, 
leaving his brother, James Brown, a defendant hereinafter named, 
his heir at law him surviving ; and your suppliant sheweth that the Defendaot, his 
said James Brown, since the death of the said John Brown, hath '***''®**° '^®' 
procured letters of administration of his personal estate and effects 
to be granted to him by the proper Ecclesiastical Court ; and the 
said James Brown thereby became and now is the legal personal in possession of 
representative of the said John Brown, and has possessed himself *■***'"'** 
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of the personal estate and effects of the said John Brown, consisting 
of the various particulars aforesaid, to an amount much more than 
sufficient for payment of the debts and funeral and testamentary 
expenses of the said John Brown ; and the said James Brown, as heir 
at law of his said deceased brother, hath also taken possession of and 
entered into receipt of the rents and profits of all and singular the 
real and freehold property of the said John Brown, and ever since 
the death of his said brother hath continued and still is in possession 
or receipt thereof, and in particular the said James Brown, as such 
heir at law as aforesaid, is now in possession of the lands of Gra^ 
nard, situate in the County of Longford. 

Your suppliant further sheweth, that the whole of the said sums of 
£200 and £300, with interest on the said sum of £300, still remains 
justly due and owing to your suppliant from the said intestate's es- 
tate, and your suppliant has made, and caused to be made, several 
applications to the said James Brown, and requested him to pay and 
satisfy unto your suppliant the amount of your suppliant's said res- 
pective demands, with which just and reasonable requests your sup- 
pliant hoped that the said James Brown would have complied, as in 
justice and equity he ought to have done. 

But now so it is, &c. (ante^ p. 17). 

And the said defendant sometimes pretends that the said John 
Brown was not, at the time of his death, indebted to your suppliant 
in any sum of money whatever ; whereas your suppliant charges 
the contrary, and that your suppliant's said demands are now justly 
due and owing to your suppliant, and so the said defendant will at 
other times admit, but then he pretends that the personal estate of 
the said intestate was insufficient for payment of his debts, and that 
he applied the same in or towards payment of the judgment and 
specialty creditors of the said intestate, but what specialty debts in 
particular he pretends to have paid thereout he refuses to discover, 
whereas your suppliant charges the contrary of such pretences to be 
the truth ; and your suppliant is advised, and humbly insists, that if 
the personal estate and effects of the said intestate have been exhaust- 
ed, then that your suppliant, and the other simple contract creditors 
of the said intestate, are entitled to resort to the real estates of the 
said intestate, and that such real estates are assets to be administered 
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ill Equity for the payment of the just debts of the said intestate, pur- 
suant to the Statute(a) in that case made and provided. But the 
said defendant, upon such or the like pretences as aforesaid, refuses 
to pay your suppliant his said demands, or to come to an account 
for the real or personal assets of the said intestate. 

And the said James Brown hath got possession of the title-deeds Defendant hu 

1 . i* • 1 I • 1 1 /• 1 . 1 . ^^^ title-deeds, 

and muniments of title relating to the real estate of the said mtes- &c. 
tate, which he refuses to produce or discover. 

All which actings, &c. (ant€y p. 18). 

To the end therefore, &c. {ante, p. 309). 

[^Interrogate to the stating part, and insert interrogatories, pp. 
25, 26, and 27, as to lands, ^c, of which intestate died seisecf]. 

And that the said defendant may set forth an account of the rents 
and profits of the said intestate's real estates and of chattels real, 
which accrued due since his death, received by the said defendant, or 
by his order, or for his use ; and that an account may be decreed ^n^jer. 
to be taken of the monies due to your suppliant in respect of his said -^*»o"n* ©^ 

^ *' ^ "^ sums due pUtin- 

several demands; and that an account may also be taken of the said tiff; 
intestate's personal estate and effects, and of the rents and profits of his of intesute's 

personal estate; 

real estates which accrued due since his decease, into whose hands the and of the rents 
same respectively have come, and how applied and disposed of; and ^^^^ ^^^ **" 
also an account of the debts, funeral and testamentary expenses s^<i of his clebts, 
of the said intestate, and of his real and freehold estates, and of all real estates and 
charges and incumbrances affecting the same ; and that your suppli- incumbrances 
ant and all other the creditors of the said intestate may be paid the 
sums which shall appear due to them, together with their costs of Payment, 
suit ; and that the personal estate of the said intestate may be ap- 
plied in a due course of administration, and, if necessary, that the Sale, 
real and freehold estates of the said intestate may be decreed to be 
sold, and that all proper parties may be decreed to join in such sale, 
and that in the meantime a Receiver may be appointed to receive BeceiTer. 
the rents and profits of the said real and freehold estates, and that 
all proper and necessary directions may be given for effectuating the 
several purposes aforessdd, and for the payment of your suppliant's 
demands. \^And for further reliej"]. May it please, &c. 



(a) 3 & 4 Will. IV. c. 104. 
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Richard 
Malone, 



executed bis 
bond to plain- 
tiff's mother 
in £4000 pe- 
nalty. 



Judgment en- 
tered in C. P. 



Hilary Term, 
1819. 

Judgment 
ac signed to 
plaintiff, 



on record. 



Judgment 
reriTed and 



Bill by Assignee of a Judgment for Administration of the real and 

personal Estate of a deceased Conusor. 

To the Right Honourable Sir Edward Burtenshaw Sugden, Lord 

High Chancellor of Ireland. 

In Chancery. 

Humbly complaining, sheweth unto your Lordship, your sup- 
pliant, Lydia Carr, of, &c., spinster, on behalf of herself and all 
other the creditors of Richard Malone, late of, &c., deceased, who 
shall in due time come in and contribute to the expense of this suit ; 
that the said Richard Malone being indebted to Lydia Carr, widow, 
the mother of your suppliant, in the sum of £2000, of the late Irish 
currency, he, for securing the repayment thereof, with lawful inte- 
rest for the same, duly executed a certain bond or obligation in 
writing, bearing date the 27th day of September, 1817, with]| war- 
rant of attorney for confessing judgment thereon, in the penal sum 
of £4000, of the said late currency, with a condition to the said 
bond annexed, making void the same upon payment of the said 
sum of £2000 late currency, together with interest, at the rate of 
£6 per cent, per annum^ on a day therein mentioned, upon which 
bond, by virtue of the said warrant, the said Lydia Carr, on the 
25th day of March, 1819, obtained judgment in Her Majesty's 
Court of Common Pleas in Ireland, against the said Richard 
Malone, as of Hilary Term, 1819, for the said penal sum, besides 
costs, as by the records of the said Court will appear. 

Your suppliant further sheweth, that by indenture bearing date 
on or about the 9th day of November, 1830, the said Lydia Carr, 
widow, the conusee of said judgment, in consideration of the sum 
of £1859 \As, 7d.j of the present currency, paid to her by your 
suppliant, duly assigned to your suppliant the said judgment ob- 
tained against the said Richard Malone, and all money then due, 
and thereafter to grow due thereon ; and a memorial of such as- 
signment having been duly enrolled, pursuant to the provisions of 
the Statute in that case made and provided, the said judgment is 
now legally vested in your suppliant. 

And your suppliant has caused the same to be duly revived in 
Hilary Term, 1843, in the name of your suppliant, and your sup- 
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pliant has also caused the said judgment to be duly registered, pur- regiitered. 
suant to the Statute in such case made and provided. 

Your suppliant sheweth unto your Lordship, that the said Conusor seised 
Richard Malone, the conusor of said judgment, was, at the time of ^ ' * 
the rendition thereof, and at the time of making his will, hereinafter 
mentioned, and at the time of his death, seised and possessed of 
ALL THAT AND THOSE, the lauds of Grange^ &c. 

Your suppliant further sheweth, that the said Richard Malone 
being indebted to Thomas Richard Rooper, a confederate herein- 
after named, in several other sums, amounting in the whole to the 
sum of £7,201 Ts.Sd.^ of the present currency, the said Richard 
Malone agreed to secure the repayment thereof, by a mortgage of 
ALL THAT AND THOSE, &c., being part of the said estate of Grange ; 
and, accordingly, by indenture of mortgage, bearing date on or By deed of 
about the 14th day of May, 1832, and made between the said J 932^*^' 
Richard Malone of the one part, and the said Thomas Richard conusor con- 
Rooper of the other part, the said Richard Malone did convey i*^^ ^ Rooper, 
and assure the said lands and premises of, &c., unto the said ""^Je*^ ^o "- 

rr»i • 1 • demotion, 

Thomas Richard Rooper, subject to redemption, on payment of 
the said sum of £7,201 7«. 8(/., and interest after the rate and in the 
manner therein mentioned ; and the said Thomas Richard Rooper, 
under and by virtue of the said indenture of mortgage, and of the will 
of the said Richard Malone, hereinafter stated, claims some interest 
in the lands and premises hereinbefore mentioned. 

Your suppliant further sheweth unto your Lordship, that the said Conusor's 

t|| 

Richard Malone, the conusor of your suppliant's said judgment, 
being so as aforesaid seised of the said lands of, &c., duly made 
and published his last will and testament in writing, bearing date ' 
on or about the 13th day of April, 1830, executed and attested as 
then by law required for passing freehold estates by devise, and 
thereby gave, devised, and bequeathed all his estates, real and per- 
sonal, to Henry O'Connor, therein named, and since deceased, and 
to the confederates, Alicia O'Connor, Hugh Morgan Tuite, and 
Thomas Ardill, their heirs, executors, administrators, and assigns, 
upon the trusts and for the purposes therein expressed and declared 
of and concerning the same ; and said testator thereby charged all 
his just debts, and also all the debts of his late father, Henry 
Malone, which should remain unpaid at the time of his decease, 
upon all and every his real estates, wheresoever situate, to be paid 
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out of the rents and profits thereof, in the manner therein men* 
tioned; and said testator thereby directed that his said trustees, 
their heirs and assigns, should stand and be seised of all and every 
his real estate, wheresoever situate, upon trust, by and out of the 
rents, issues, and profits thereof, to raise and levy during the term 
of the natural life of his sister, Catharine Whitestone, otherwise 
Malone, one of the confederates hereinafter named, an annuity, 
yearly rent-charge, or annual sum of £500, during the term of the 
natural life of his said sister, Catharine Whitestone, for her sole 
and separate use ; and said testator further directed, that his said 
trustees should stand and be seised of all his estates, subject how- 
ever, in manner aforesaid, to the payment of all his just debts, and 
to the debts of his said late father, and to the payment of the an- 
nuities and legacies therein and hereinafter mentioned, in trust for 
the use of his sister, the said Alicia O'Connor, and the said Henry 
O'Connor, and the survivor of them, for and during the natural 
lives of the said Alicia and of the said Henry O'Connor, and of the 
survivor of them, and from and after the decease of the survivor of 
them, in trust and for the use of Edmund L' Estrange, youngest 
son of his late kinsman. Colonel Henry Paisly L' Estrange, for and 
during the term of his natural life, without impeachment of waste, 
with remainder in tail male to the first and every other son and sons 
of the body of the said Edmund L'Estrange, with divers remain- 
ders over, and the ultimate remainder to his, the said testator's, own 
right heirs for ever. And the said testator, by his will, devised and 
bequeathed to Henry O'Connor, the son of his late relative, John 
O'Connor, the annual sum of £100 sterling, during his natural 
^ life, chargeable upon all his estates, and he also bequeathed to the 
said Thomas Ardill the sum of £1000, the said sum to be charged 
upon and paid out of all his estates, as by the said will, reference 
being thereto had, may more fully appear, 
lit Codicil. Your suppliant further sheweth, that the said Richard Malone 

made a codicil to his said will, bearing date on or about the 30th 
day of April, 1832, executed in the presence of and attested by 
three witnesses, and thereby bequeathed to Henry Stepney, and to 
bis brother St. George Stepney, the sum of £1500 each, being in 
all the sum of £3000 ; and he directed that said sum of £3000, and 
the interest thereof, should be at the sole disposal of their mother. 
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Alicia Stepney, during her life, as by the said codicil, reference 
being thereunto had, may more fully appear. 

Your suppliant further sheweth, that the said Richard Malone and Codicil, 
made a further codicil to his said will, bearing date on or about the 
18th day of December, 1833, and thereby appointed Edward 
Meadows Dunne, therein named, executor of his will, and he 
thereby bequeathed to said Edward Meadows Dunne the sum of 
£1000 sterling, for his own proper use and benefit; and after re- 
citing that by his said will he had left an annuity for his natural 
life to said Henry O'Connor, junior, therein named, he bequeathed 
to the said Henry O'Connor, junior, the sum of £200 per annum, 
during his natural life, as an additional annuity, to be paid to him 
for his own proper use and benefit, the said additional annuity to be 
paid to him out of, and to be chargeable upon the lands of Castle* 
town, in the County of Westmeath, part of the said testator's estate, 
as by the said last mentioned codicil, reference being thereunto had, 
may, among other things, more fully appear. 

Your suppliant further sheweth, that the said Richard Malone, Conusor's 
the said testator, died on or about the 6th day of January, 1834, 
unmarried, and without issue, leaving the said Alicia O'Connor, 
and the said Catharine Whitestone, the wife of the said Michael 
Henry Whitestone, his sisters and co-heiresses at law, him sur- 
viving. 

And your suppliant sheweth, that the said Edward Meadows ^*" proTcd by 

,r^ E. M. Dunne. 

Dunne, shortly after the decease of the said Richard Malone, duly 
proved said will and codicils in Her Majesty's Court of Prerogative 
in Ireland, and obtained probate thereof forth of the said Court, and 
is now the executor and personal representative of the said Richard * 
Malone, and, as such executor, has possessed himself of the personal 
estate of the said Richard Malone. 

Your suppliant further sheweth unto your Lordship, that Henry 
O'Connor, one of the trustees named in the will of the said Richard 
Malone, departed this life on or about the 25th day of January, 
1834, leaving the said Alicia O'Connor, Hugh Morgan Tuite, and 
Thomas Ardill, his co-trustees, him surviving, who immediately Trusteesofwiii 
after the death of the said testator, Richard Malone, entered into conusor's es- 
the possession of all the estates of which the said Richard Malone ^^®* 
was so as aforesaid seised, and are still in the possession thereof. 
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Applications. 



Combination. 



Your suppliant further sheweth, that in the month of March, 
1838, the said defendant, Edmund L'Estrange, had a son born unto 
him, and the said son, who is named Saville Richard William 
L' Estrange, and is one of the defendants hereinafter named, now 
claims to be the first tenant in tail in remainder, of the said several 
estates, under the limitations in the will of the said Richard Malone, 
deceased. 

Your suppliant further sheweth, that the said Richard Malone 
was, at the time of his decease, indebted to various persons in large 
sums of money ; but your suppliant is wholly unable to set forth the 
particulars of the said debts, and the persons now entitled thereto, 
save as hereinbefore mentioned. 

Your suppliant further sheweth unto your Lordship, that interest 
on your suppliant's said judgment was regularly paid by the said 
Richard Malone, during his life-time, and by the said trustees of 
his will, after his death, up to the 21st day of August, 1835, when 
the last payment on foot thereof was made to your suppliant ; and 
there is now due and owing to your suppliant, for principal and 
interest, on foot of said judgment, the sum of £2,250 16^. lie/., 
present currency, up to and ending the 18th day of April, 1839, 
besides costs. 

Your suppliant further sheweth unto your Lordship, that your 
suppliant hath frequently and in a friendly manner applied to the 
said Alicia O'Connor, Hugh Morgan Tuite, and Thomas Ardill, 
the trustees named in the will of the said Richard Malone, and also 
to the said Edward Meadows Dunne, his executor, and personal 
representative ; and your suppliant has requested them to pay to 
your suppliant said principal money and interest ; but they have re- 
fused so to do, and in order to embarrass your suppliant in the 
recovery thereof, have possessed themselves of the tenants' leases of 
said lands, and refuse to deliver them to your suppliant, and allege 
that there are divers charges and incumbrances thereon, created 
prior to your suppliant's said demand, but refuse to discover the par- 
ticulars thereof to your suppliant, or in whom the same are vested. 

And now so it is, may it please your Lordship, that the said 
Alicia O'Connor, Hugh Morgan Tuite, and Thomas Ardill, trustees 
named in the will of the said Richard Malone, combining and con- 
federating with the said Edward Meadows Dunne, the personal 
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representative of the said Richard Malone, Edmund L' Estrange, 
Saville Richard William L* Estrange, Thomas Richard Rooper, 
who claims some interest in said estate by virtue of said indenture 
of mortgage, Michael Whitestone, and Catharine Whitestone, his 
wife, and Henry O'Connor, jun., who respectively claim annuities 
charged on the estate of the said Richard Maloue under his will ; 
Henry Stepney, St. George Stepney, and Alicia Stepney, and with 
divers other persons at present unknown to your suppliant, whose 
names, when discovered, your suppliant prays she may be at liberty 
to insert herein, with apt words to charge them as parties defendants 
hereto, and contriving how to wrong and injure your suppliant in 
the premises, they, the said Alicia O'Connor, Hugh Morgan Tuite, 
and Thomas Ardill, and their confederates, absolutely refuse to 
comply with all such requests, sometimes pretending that the said 
Richard Malone, by his said will, directed that his debts should be 
paid out of the rents and profits of his said estates, and not by sale 
or mortgage thereof, and therefore that your suppliant must remain 
unpaid, until by perception of the rents and profits of the said 
estates, all debts and incumbrances affecting the same, which were 
created prior to the rendition of your suppliant's said judgment, shall 
have been paid ; whereas your suppliant submits and charges that 
the said Richard Malone could not, by any directions in his will, 
exonerate the estates of which he was seised, from liability to the 
payment of the said debt due to your suppliant on foot of said judg- 
ment, which is a lien on the said estates. And your suppliant 
charges that the several title deeds and tenants' leases relating to 
said estates, are in the possession of the said confederates, or of 
some of them, but they refuse to discover or produce the same. 

All which actings, doings, and pretences of the said confederates, q . 
are contrary to equity and good conscience, and tend to the mani- ment 
fest wrong and injury of your suppliant in the premises. 

In consideration whereof, and forasmuch as your suppliant can 
only have adequate relief in the premises in a Court of Equity, 
where matters of this nature are properly cognizable and relievable. 

To the end, therefore, that the said Alicia O'Connor, Huffh , 

» o Interrogating 

Morgan Tuite, and Thomas Ardill, Edward Meadows Dunne, part. 
Edmund L' Estrange, Saville Richard William L' Estrange, Michael 
Whitestone, and Catharine Whitestone, his wife, Henry O'Connor, 

2 D 
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Henry Stepney, St. George Stepney, and Alicia Stepney, and 
their confederates, when discovered, may, if they can, shew why 
your suppliant should not have the relief hereby prayed, and may 
upon their several and respective corporal oaths, and according to 
the best and utmost of their several and respective knowledge, re- 
membrance, information, and belief, full, true, direct, and perfect 
answer make to such of the several interrogatories hereinafter num- 
bered and set forth, as by the note hereunder written they are re- 
spectively required to answer, that is to say : 

1. Whether the said Lydia Carr, the mother of your suppliant, 
did not, in or as of Hilary Term, 1819, or in or as of any and what 
other Term, obtain such judgment against the said Richard Malone, 
and for such penal sum as in bill mentioned, or how otherwise ? 

2. Whether the said Lydia Carr did not, in consideration of such 
sum as in bill mentioned, or of some other, and what sum, assign such 
judgment, and all money then due, and thereafter to grow due 
thereon, to your suppliant, or how otherwise ? 

3. Whether your suppliant did not cause said judgment to be 
duly revived, and also to be duly registered, at the time, and in 
manner in biH mentioned, or how otherwise ? 

4. Whether the said Richard M alone, the conusor of said judg- 
ment, was not at the time of the rendition thereof, and of making 
his will, and of his death, seised and possessed of such estates, and 
in such manner and for such interests respectively, as hereinbefore 
mentioned, or how otherwise ? 

5. Whether the said Richard Malone was at the said periods 
respectively, or at any and which of them, seised of any, and what 
other lands and premises, and for what estate, and where situate, 
besides those hereinbefore mentioned ; and if so, what was the title 
of the said Richard Malone thereto ? 

6. Whether the said Richard Malone did not execute to the said 
Thomas Richard Rooper such indenture of mortgage, of such date, 
purport, and effect respectively, as in bill mentioned ; and whether, 
under and by virtue of the said mortgage, and of the will of the said 
Richard Malone, the said Thomas Richard Rooper does not claim 
some, and what estate or interest in the lands and premises in bill 
mentioned, or some and which of them ? 

7. Whether the said Richard Malone, being so seised as aforesaid. 
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did not duly make and publish such will, and such two several 
codicils thereto, of such date, purport, and eifect respectively, as 
hereinbefore mentioned ; or what were the date, purport, and effect 
of said will and codicils respectively ? 

8. Whether the said Richard Malone did not depart this life 
about the time in bill mentioned, leaving his sisters, the said Alicia 
O'Connor and Catharine Whitestone, his co-heiresses at law ; or 
how otherwise ? • 

9. Whether the said Edward Meadows Dunne has not proved the 
will of the said Richard Malone, and obtained probate thereof forth 
of the Court of Prerogative in Ireland, or of some other Ecclesias- 
tical Court of competent jurisdiction ; and whether he hath not pos- 
sessed himself of the personal estate of the said Richard Malone, or 
how otherwise ? 

10. Whether the said Henry O'Connor, one of the trustees named 
in the will of the said Richard Malone, did not depart this life about 
the time in bill mentioned, leaving the said Alicia O'Connor, Hugh 
Morgan Tuite, and Thomas Ardill, his co-trustees, him surviving,and 
whether the said co-trustees have not entered into possession of all 
the estates of which the said Richard Malone died seised, or of some 
and which of them, and are not still in possession thereof; or if not, 
who is in possession, and in receipt of the rents and profits thereof? 

11. Whether interest on foot of her said judgment was not paid 
regularly to your suppliant by the said Richard Malone during his 
life-time, and by the said trustees of his will after his decease, up to 
the 21st day of August, 1835, as in bill mentioned, or when was the 
last payment made on foot thereof ; and whether there is not now 
due to your suppliant on foot thereof, the sum of £2,250 16«. 11</., 
or some other and what sum, up to and ending the 18th day of 
April, 1839, or some other and what day, besides costs, as herein- 
before stated ? 

12. Whether your suppliant hath not made such applications to 
the said Edward Meadows Dunne and the said trustees, as in bill 
mentioned ; and whether they have not refused to comply there- 
with, and why have they so refused ? 

13. What right, title, or interest do the defendants respectively 
claim in or to the said several hereditaments and premises of which 
the said Richard Malone died seised, or in any and what part thereof 

2 d2 
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respectively; and how do they respectively make out and derive 
such title and interest, and by and under wliat deed or deeds, 
writing or wntings ? 

14. What are the names and places of abode of all and every such 
person and persons in whom any legal or equitable estate, right, title, 
or interest, charge, or incumbrance in, to, or upon the said estates re- 
spectively, or anyof them,is vested, and the particulars of such estate, 
right, title, or interest, charge, oi; incumbrance, and how and in what 
manner did the same become vested in such person or persons, and 
under what deed or deeds, writing or writings ; and if the said de- 
fendants shall pretend or allege that there is or are any mortgages 
or incumbrances affecting the said estates, or any part thereof re- 
spectively, either prior or subsequent to the rendition of your 
suppliant's said judgment, let them set forth the <lates and par- 
ties' names, and descriptions, and short material contents of such 
mortgages or incumbrances respectively, and when made, and for 
what considerations, and what estate is affected thereby, and the 
sum due thereon, and the person or persons now entitled thereto 
respectively ; and let the said Alicia O'Connor, Hugh Morgan 
Tuite, and Thomas Ardill, set forth a true and correct list of the 
creditors of the said Richard Malone, and of Henry Malone, his 
said father, distinguishing the sums due to each, and the nature and 
date of the security for each debt, and the estate affected thereby 
respectively; and the sums paid to each since the death of the said 
Richard Malone ; and that the said Edward Meadows Dunne may 
either admit assets of the said testator, Richard Malone, sufficient 
for the purpose of paying the amount of your suppliant's said de- 
mand, together with your suppliant's costs of suit, or else may set 
forth a full and particular account of all and every part of the said 
Richard Malone's personal estate received by him, or for his use, 
with the nature, quantity, and value thereof, and how the same has 
been applied, and what now remains undisposed of; and that the 
said defendants may also set forth in whose hands is now each one of 
the several deeds hereinbefore mentioned, as fully and particularly 
as if each of the said several deeds were here again stated and re- 
ferred to, and all other deeds relating to the said lands and estates, 
and all such deeds as, in case of a sale of the said lands and estates, 
would be necessary for enabling your suppliant to make title to a 
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purchaser. Let the said defendants set forth true and accurate rent- 
rolls of the said estates, and of the leases and agreements under 
which the same or any of them have or has been demised, and their 
respective dates, terms, and descriptions, and the number of acres in 
each, and by whom and to whom made, and where respectively 
situate, in what parish, barony, and county, and at what rents; and 
let the said defendants set forth whether there are any other and 
what persons having charges, or incumbrances, or interests in the 
said lands and premises, which would render them necessary parties 
to this suit. If yea, who are they, and what are their names and 
interests, and where do they respectively reside ? 

And that it may be referred to one of the Masters of this ho- Prayer, 
nourable Court to take an account of the sum due to your suppliant n^daeon 
for principal, interest, and costs on foot of the said judgment, so as jtt<ig™«nt; 
aforesaid vested in your suppliant. 

And also to take an account of the personal estate of the said of personaies- 

tate of conusor; 

Richard Malone, deceased, the nature, particulars, and value 
thereof; into whose hands the same have come, and how applied. 

And also to take an account of the debts, legacies, and funeral o^ ^i* ^^^^» 
expenses of the said Richard Malone. 

And also to take an account of the real and freehold estates of the of Ms real et- 
said Richard Malone, and of the rents, issues, and profits thereof, ***^' 
and into whose hands the same have come since the decease of the 
said Richard Malone, and how the same have been applied and dis- 
posed of. 

And also to take an account of all charges and incumbrances andofinoum- 
affecting the estates of the said Richard Malone, and the nature and 
priority thereof. 

And, if necessary, that an account may be taken of the real and 
personal estates of Henry Malone, the father of the said Richard 
Malone, deceased, and of his debts, legacies, and funeral expenses. 

And that such of the defendants as ought so to do, may be decreed Payment. 
to pay to your suppliant, and to such other parties as may be en- 
titled to the benefit of the decree, the sums which shall be found 
due to them respectively, together with their costs, by a short day 
to be named for that purpose : or, in default thereof, that a sale may gale. 
be decreed of such of the said real estates as your Lordship shall di- 
rect| or a competent part thereof, sufficient to discharge your sup- 
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pliant's said demand, together with all other demands and charges 
afFecting the same, your suppliant being willing, and hereby offer- 
ing to redeem such of the incumbrances affecting said real estates, 
as your Lordship shall consider her bound to redeem. 
ReceiTer. And that in the meantime a Receiver may be appointed to receive 

the rents, issues, and profits of the said real estates, or of such part 
thereof as your Lordship shall see fit, and that all proper accounts 
may be taken, and all necessary directions given ; and that the said 
defendants may respectively bring in, and deposit with the proper offi- 
cer of this Court, all such of the title-deeds, tenants' leases, and other 
documents hereinbefore inquired after, as they shall admit to be in 
their possession or power ; and that your suppliant may have such 
further and other relief in the premises as to your Lordship shall seem 
meet. May it therefore please, &c. 

Pray subpoena to appear and answer against 

Alicia O'Connor, Hugh Morgan Tuite, and Thomas Ardill 

[trfistees of conusor s will] ; 
Edward Meadows Dunne [jiersonal representative ofconusor] ; 
Edmund L' Estrange [devisee for lifB] ; 
Saville Richard William L' Estrange [first tenant in tail under 

conusor's wilt] ; 
Thomas Richard Rooper [mortgagee] ; 
Henry O'Connor, Michael Whitestone, and Catharine his wife 
[annuitants] ; 
And pray that Henry Stepney^ Saint George Stepney^ and Alicia 
Stepney (respectively claiming legacies charged on real estate of 
conusor by his unit), upon being served with notice^ pursuant to 
the \5th General Rulcj maybe bounds as ante^ 339. 

As to the necessity of having the legatees before the Court in 
this case, when the legal estate, being outstanding in the mortgagee, 
is not in the trustees of the conusor's will, see ante^ p. 297, and 
Turner v. Hind, sup. (12 Sim. 414). 
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Prayer of Bill by judgment Creditor^ in a Suit to administer the 
real and personal Assets of his Conusor^ who died intestate. 

And that an account may be taken of what is due to your sup- Account of 
pliant for principal, interest, and costs, on foot of the judgment, so manV 
as aforesaid obtained by your suppliant agsdnst the said [intestate'] ; 
and also an account of all the other debts, funeral and testamentary ^^ of all other 
expenses of the said [intestate"] ; and of his personal estate and intestate; ' 
effects, and of the real and freehold estates of which the said [intes- »n<io^>>"P«f- 

^ *" sooal estate ; 

tate] was seised, or to which he was entitled at the time the said and of Ms real 
judgment was obtained against him, or at any time subsequent ^'^^^ 
thereto; and of the rents and profits from the time of the said of the rents 
[intestate's] death, of such part of his said real estates as he was «°c«*>i»<*e*th; 
seised of at the time of his decease; and also an account of all andofaU 
charges and incumbrances affecting the said lands and premises, and ^^^^ *^®'®- 
the nature, priority, and amount thereof, and what is due thereon and the priority 
respectively; and particularly an account of what is due to the de- Account of sum 
fendant, Richard Magrath, on foot of the mortgage, so as aforesaid ^"® ^ defend- 

antj a niort~ 

vested in him, after all just credits and allowances; and that the gagee; 
personal estate of the said [intestate] may be applied in a due of^hTawete^" 
course of administration ; and that your suppliant, and all other per- payment 
sons entitled, may be paid their respective demands ; and for that ^ "o^iitors ; 
purpose that the real and freehold estates of the said [intestate] may . . . 
be sold, and that all proper parties may be decreed to join in such holds, 
sale. And that in the meantime a Receiver may be appointed to Beceirer. 
receive the rents and profits of the said lands and premises which 
were the property of the said [intestate] ; and that all proper 
and necessary directions may be given for the purposes aforesaid, 
and for the payment of your suppliant's demand [and for general General relief. 
relief] . 
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Prayer of Bill by judgment Creditor^ against the Heir and Assignee 
of the Conusor^ who had been discharged as an Insolvent^ and 
had died before the year 1840 ; and also against an elegit Oe- 
ditor of the Conusor^ who had been in possession many Years. 

Pfttyer. And that it may be referred to one of the Masters of this honour- 

phin^s^de* ^^^ Court to take an account of the sum due to your suppliant, for 
■°^(l» principal, interest, and costs, on foot of the judgment so as aforesaid 

obtained by your suppliant against the said John Jones, deceased ; 
And of real es- and also to take an account of the real estate of the said John Jones 
and of charges' '^^^ remaining undisposed of, and of the debts and incumbrances 
thereon: affecting the same, and their respective priorities; and also to take 

andofrent8,&o. ^^ account of the rents and profits of such real estate as the said 
account of sum John Jones was seised of at his death ; and also to take an account 
creditor ^pos- ^^ ^^ sums received or levied by the said John Walshe, in respect 
session; of his Said judgment or elegit^ from and out of the real or per- 

sonal property of the said John Jones, and out of the said rents 
and tithes received by him, or which, without wilful default, he 
might have received, since the filing of this your suppliant's bill of 
and of the sum, complaint; and also an account of the sum, if any, remaining due to 
If any, due by ^jjg ^^^ iohn Walshe on foot of his said demand ; and that the sum, 

if any, due by the said John Walshe to the estate of the said John 
Jones, may be brought into court, and placed to the credit of this 
g^^ cause ; and that the rent-charges in lieu of tithes hereinbefore men- 

Payment, tioned, and the fee and inheritance thereof, may be sold ; and that 

your suppliant and the other creditors of the said John Jones, may 

be paid out of the produce of such sale the sum which shall appear 

Offertoredeem. due to them respectively ; your suppliant being willing, and hereby 

offering to redeem such of the incumbrances on said real estates, as 
. your Lordship shall consider him bound to redeem [and for a Re- 

general relief, ceiver and general relief as in last precedent]. 
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Dill by a judgment Creditor on behalf of Himself and the other 
Creditors of the Intestate^ against his Administrator and Heir- 
at^Laiv, praying a Sale of mortgaged Premises, to pay off a 
Mortgage made to the Plaintiffs and in Case of a Deficiency, to 
be admitted a Creditor on the general Assets of the Intestate ; 
praying also an Account of the Intestate's personal Estate, and 
to have the same duly cuiministered. 

To the, &c. 
In Chancery. 

Humbly complaining, sheweth unto your Lordship, your suppli- 
ant, John Jones, of, &c., on behalf of himself and all other the cre- 
ditors of William Styles, who shall in due time come in and contri- 
bute to the expense of this suit. 

That the said William Styles, being seised to him and his heirs in lnte«ute seiBed 
feesimpleof andin certain lands, tenements, and hereditaments known lands, &c. 
by the name of Grange, situate, &c., and having occasion for the 
sum of £1000 sterling, applied to your suppliant to lend him said applied to 

pukintiff for 

sum, which your suppliant agreed to do, on having the same, toge- loan, 
ther with the legal interest thereon, secured in manner hereinafter 
mentioned. 

Your suppliant further sheweth, that accordingly, by indenture Mortgage by 
bearing date on or about the 1st day of June, 1839, and made be- p^Jntiff^foJ^ 
tween, &c., in consideration of the sum of £1000 then lent and ad- ^looo. 
vanced to him by your suppliant, the said William Styles conveyed 
and assured to your suppliant, his heirs and assigns, the said lands, 
tenements, and hereditaments of Grange, with the appurtenances 
thereunto belonging, subject to a proviso for redemption thereof 
on payment by the said William Styles, his heirs, executors, or ad- 
ministrators, of the said sum of £ 1 000, together with interest thereon, 
after the rate oi£5 per cent, per annum, on the 1st day of December, 
1839; and in the said indenture is also contained a covenant by and Covenant in 
on the part of the said William Styles, his heirs, executors, and fop^M^ent 
administrators, for payment of the said principal sum of£ 1000, with 
interest thereon, after the rate aforesaid, on the day in the said 
proviso for redemption named. 

As by the said indenture, &c. 
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lutcstate gave 
bouil collateral. 



Judgment en- 
tered 00 bond. 



Death of in- 
testate ; 

leaving defen- 
dant his heir- 
at-law. 



Defendant ad- 
ministrator. 



Interest on 
mortgage paid 
during life of 
intestate. 

Principal still 
due with inte- 
rest from death 
of intestate. 

Mortgaged pro- 
mises scanty se- 
curity. 

Plaintiff enti- 
tled to sale, 



Your suppliant further sheweth, that for further, better, and more 
effectually securing the repayment of the said sum of £1000 and inte- 
rest, the said William Styles duly executed to your suppliant his 
bond or obligation in writing, bearing even date with said inden- 
ture of mortgage, with warrant of attorney for confessing judgment 
thereon, in the penal sum of £2000 sterling, with a condition there- 
under written for making void the same, upon payment of the said 
sum of £1000, with interest, after the rate aforesaid, on the said 
1st day of December, 1839. 

Upon which bond, by virtue of the said warrant, your suppliant, 
in or as of Michaelmas Term, in the said year 1839, obtained judg- 
ment in Her Majesty's Court of Queen's Bench in Ireland, against 
the said William Styles, for the said sum of £2000, together with 
the costs of entering the said judgment, as by the records of said 
Court may appear. 

Your suppliant further sheweth, that the said William Styles de- 
parted this life on or about the 1st day of May, 1842, intestate, and 
without issue, leaving John Styles of, &c., his only brother and 
heir-at-law, the defendant hereinafter named, him surviving, where- 
upon the said lands and premises of Grange descended to and be- 
came vested in the said John Styles, subject to the said mortgage. 

Your suppliant further sheweth, that upon or soon after the death 
of the said intestate, the said John Styles procured letters of admi- 
nistration of the goods, chattels, personal estate, and effects of his 
said late brother to be granted to him by and out of the proper Eccle- 
siastical Court, and by virtue thereof hath possessed himself of the 
personal estate and effects of the said intestate, to a considerable 
amount. 

Your suppliant further sheweth, that the said intestate, in his life- 
time paid the interest due to your suppliant upon the said mortgage 
up to the 1st day of December, 1841, but the whole of the said 
principal sum of £1000, together with all interest thereon, from the 
said 1st day of December, 1841, now remains due to your suppliant. 

Your suppliant further sheweth, that the premises comprised in 
the said mortgage, are a scanty and insufficient security for payment 
of the sum due to your suppliant, and your suppliant is advised that 
he is entitled to have the premises comprised in said mortgage sold, 
and to have the produce of such sale applied, so far as the same will 
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estend. in payment of the said principal sum of £1000, and interest, ^^^^ ^ ^' 

. . mitted asjudg- 

and to be admitted as a specialty creditor against the general assets ment and spe. 
of the said intestate for the deficiency, and also as a judii:ment ere- ci»\ty "editor 

^ ' 'f o against general 

ditor in respect of his said judgment so obtained as aforesaid. assets for defi- 

Your suppliant further sheweth, that he hath, by himself and his ^^^^^^' 
agents, &c. [state applications to dq/endantjbr the purposes afore- Applications. 
saxd^ and refusals^ and proceed thus\ : and the said defendant some- pretences. 
times pretends that the personal estate of the said intestate is small 
and inconsiderable; whereas your suppliant charges the contrary 
thereof to be the truth, and so it would appear if the said defendant 
would set forth, as he ought to do, a full and true account of the 
personal estate and effects of the said intestate, and of his appli- 
cation thereof. 

All which actings, &c. 

To the end, &c. (p. 309). [Interrogate Jitlly to the stating and interrogating 
charging parts^ and proceed thus"] : 

And that the said defendant may answer the premises ; and that Prayer, 
an account may be taken of the sum remaining due to your suppliant ^^<^""' of sum 
for principal and interest on the aforesaid mortgage security ; and that mortgage. 
the said mortgaged premises may be sold, and the produce thereof Sale, 
applied, so far as the same will extend, in satisfaction of what shall that plaintiff 
be so found due; and that your suppliant may be admitted as a ere- ™»yJ>e»draitted 

J ^^ ^ ^ ^ , against general 

ditor against the general assets of the said intestate, in respect of the assets for defi- 
deficiency ; and that an account may be taken of the said intestate's ®'^^^* 

, • \ f Account of per- 

personal estate and effects possessed or received by the said defend- sonai estate re- 
ant, or by any other person or persons, by his order or for his use ; J^^^^^^ ^*" 
and also an account of the said intestate's funeral and testamentary ^^ of funeral 
expenses and just debts ; and that the said personal estate and effects •"^ testamenta- 

* " * ^ ^ ry expenses and 

may be applied in payment of what shall remain due to your suppliant debts. 

in respect of the matters aforesaid, and of the other creditors of the Payment <>«' of 

, personal estate. 

said intestate, in a due course of administration. [And Jbr further 
relief, §-c.] See King v. Smith, 2 Hare, 239; O' Kelly v. Bodkin, 
2 Ir. Eq. R.361 ; Marshall v. M'Aravey, 3 Dru. & War., 232. 
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Bill cuj/ctinst Executor Jbr Payment of a Legacy out of personaX 

Estate^ 



Will of testa- 
tor, 



giTing legaoy 
to plaintiff, 

and appointing 
defendant exe- 
cutor. 

Death of testa- 
tor. 



Defendant 
proyed. 



and took pos- 
session of per- 
sonal estate. 



Applications 
for payment. 



Charge of con- 
federacy. 

Pretences ; 

1. No will duly 
exeonted. 

Charge the con- 
trary. 



To the, &c. 

In Chancery. 

Humbly complaining sheweth unto your Lordship, your suppli- 
ant, John Warren, of, &c. 

That John Brown, of, &c., deceased, duly made and published 
his last will and testament in writing, bearing date on or about the 
1st day oi May, 1840, executed and attested as by law required ; 
and thereby, among other bequests, gave to your suppliant the sum 
of £500 sterling, and appointed the defendant, John Styles, the sole 
executor of his said will, as by the probate of said will, when pro- 
duced by the said defendant, will appear. 

And your suppliant further sheweth, that the said John Brown 
departed this life on or about the 2nd day of May, 1840, without 
having altered or revoked his said will. 

And the said John Styles, soon after the death of the said testator, 
duly proved the said will in the proper Ecclesiastical Court, and ob- 
tained probate thereof, and took upon himself the burden of the execu- 
tion thereof, and hath since possessed himself of the personal estate and 
effects of the said testator, to an amount much more than sufficient 
for the payment of his just debts, funeral and testamentary expen- 
ses, and legacies ; and your suppliant further sheweth, that he hath 
repeatedly, and particularly by letter from your suppliant to the said 
John Styles, dated the 1st day of June, 1842, applied to the said 
John Styles for payment of the said legacy,and interest due thereon, 
and your suppliant hoped that such his reasonable requests would 
have been complied with, as in justice and equity they ought to 
have been. 

But now so it is, &c. {ante^ p. 17). 

Sometimes pretending that the said testator did not make and 
execute his last will and testament of such date, purport, and effect 
as hereinbefore mentioned and set forth, and that therefore your 
suppliant is not entitled to his said legacy ; whereas your suppliant 
expressly charges the contrary of such pretence to be true, and that 
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the said testator in his life-time did duly make his last will and testa* 
ment in writing, of such date, purport, and effect, as hereinbefore 
mentioned, so far as the same is herein set forth, and that the same 
was duly executed and attested as is by law required, and that by 
virtue thereof your suppliant is well entitled to the said legacy of 
£500, and so the said defendant at other times admits the truth 
to be. 

But then he pretends, that the personal estate and effects of the 2. No assets to 
said testator, which have come to his hands, were very small and in- ^^ ^ 
considerable, and not more than sufficient to answer and satisfy his 
just debts, and funeral and testamentary expenses ; whereas your 
suppliant expressly charges, that the personal estate and effects of 
the said testator which have come to the hands of the said defen- 
dant are of very considerable value, and are much more than suffi- 
cient to satisfy his just debts, funeral and testamentary expenses, 
and the legacies of the said testator ; and so it would appear if the 
said defendant would set forth a full, true, and particular account of 
the said personal estate, and how, and in what manner, and to 
whom, and for what, the same and every part thereof has been ap- 
plied or disposed of; but which he refuses to do, or to give your 
suppliant any satisfaction in respect of your suppliant's said de- 
mand. General arer- 

All which actings, &c. (ante^ p. 18). "*° 

To the end, therefore, that the said defendant may, if he can, interrogating 
shew why your suppliant should not have the relief hereby prayed, ^**'*' 
and may, upon his corporal oath, and according to the best and 
utmost of his knowledge, remembrance, information, and belief, 
full, true, direct, and perfect answer make, to such of the several 
interrogatories hereinafter numbered and set forth, as by the note 
hereunder written he is required to answer, that is to say : 

1. Whether the said testator did not duly make and publish his 
last will and testament in writing, of such date, and to such pur- 
port, and effect, as is hereinbefore in that behalf mentioned, or of 
some and what other date, and to some and what other purport and 
effect ? 

S. Whether the said testator did not afterwards depart this life 
without altering or revoking his said will, or how otherwise, and 
whether the said defendant did not thereupon prove the said will in 
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some and what Ecclesiastical Court, and whether he did not obtain 
probate, and take upon himself the execution of said will, or how 
otherwise ? 

3. Whether by virtue of said probate, or in some and what other 
right, the said defendant did not possess himself of all, or of some 
and what part of the said testator's personal estate and effects, and 
to what amount, and whether to an amount sufficient to anwer and 
pay all the said testator's just debts, funeral and testamentary ex- 
penses, and legacies ? 

4. Whether your suppliant has not made such applications to the 
defendant as hereinbefore in that behalf mentioned, and whether the 
said defendant has not refused, and does not still refuse to comply 
with such requests, and why does the said defendant so refuse ; and 
that the said defendant may set forth and discover a full, true, and 
particular account of all and singular the personal estate and effects 
which were of the said testator at the time of his death, together 
with the nature, kinds, quantities, qualities, true and utmost value 
thereof, and of every part thereof, and how much and what part of 
the said personal estate and effects have been received by, or come 
to the hands, possession, or power of the said defendant, or of any 
person or persons, and whom, by name, by his order, or for his use, 
and how the same, and every part thereof, hath been paid, applied, 
or disposed of, and administered, and to whom, and for what, and 
upon what account, cause, or consideration, and whether any and 
what part thereof is still remaining outstanding or to be got in and 
administered, and where, and in whose hands, possession, or power, 
the same now is, and why the same has not been got in, and what 
is the amount thereof? 

Prajer. And that the said defendant may admit assets for payment of your 

Account of per- Suppliant's said legacy, or else that an account may betaken, under 
sonai estate of f\^Q decree of this honourable Court, of the personal estate and 

testator I ^ . . 

effects of the said testator, into whose hands the same came, and 
how applied and disposed of; and also an account of his debts, lega- 
debts, &c. cies, and funeral and testamentary expenses, and, in particular, an 
^iXttr ^1° - account of the sum due and owing to your suppliant on foot of the 
cjT. said legacy of £500, so bequeathed to youv suppliant ; and that the 

That asseumay assets of the Said tcstator may be applied in a due course of admi- 
b€ administer- jjigip^tiQu . ^nd that thereout your suppliant may be fully paid and 
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satisfied the sum which shall appear to be due and owing on foot of Payment. 

the said legacy, together with your suppliant's costs of suit ; and 

that your suppliant may have such further and other relief as the General relief. 

nature of the case may require, and to your Lordship shall seem 

meet. May it please, &c. 

Pray subpoena to appear and answer against John Styles [sole 
executor^. 

The defendant, John Styles, is required to answer the several 
interrogatories numbered I, 2, 3, 4. 



Bill by Legatees entitled to one Moiety of the residuary personal 
and real Estate, praying that the Trusts of the Will may be car- 
ried into Execution, and for a Receiver. 

To the Right Honourable the Chancellor, Treasurer, &c. 
In the Exchequer. 

Humbly complaining, shew unto your Lordships, your suppliants 
William Jones, of, &c., and Jane his wife, James Jones, of, &c., 
John Jones, of, &c., and Thomas Jones, of, &c., the only surviving 
children of your suppliants, William and Jane, Her Majesty's 
debtors. 

1. That Mary Crow, late of, &c., spinster, being, at the respec- Mary Crow, 
tive times of making her will and of her death, seised of certain being aeised of 
freehold estates, and possessed of leasehold and other personal pro- ^^^ of per^ 
perty, and being of sound mind, memory, and understanding, duly *^"** eaute. 
made and published her last will and testament in writing, bearing ma^io her win, 
date the 1st day of May, 1840, executed and attested as by law i84o, 
required, and thereby, after certain specific bequests she gave and 
devised unto John Doe, of, &c., cabinet-maker, and Richard Roe, deTising to do- 
of, &c. stationer, all her freehold and leasehold messuages, farms, ^^ 
lands, tenements, and hereditaments lying and being in, &c., afore- 
said, respectively, or elsewhere, and also all her monies, securities perional estate. 
for money, stock in the public funds, goods, chattels, and effects, 
and all other her real and personal estate whatsoever, not therein be- 
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fore given or disposed of, to hold the same unto the said John Doe 
and Richard Roe, their heirs, executors, administrators, and assigns, 
subject as to her personal estate, to the payment of her just debts, 

Upon tnut, and funeral and testamentary expenses thereout, upon trust [to lei 

the lands and receive the rentSj and invest same, together tvith all 

M to one moiety q^/^^ monies in their hands ; and as to one moiety of her said trust 

for 

John Doe John ^^l^l^ and premises upon trust/or the said JohnDoe^ and for testa- 
Smith, James trix^s nephews. John Smithy James Smithy and William Smith, to 

Smith,andWm. r > . , 1 ^ , 

Smith equally, be divided equally among them^ with benefit of survivorship in the 

event of the death of any ofthem^ in the life-time of the testatrix^ 
And as to re- without issue. And as to the other moiety ^ upon trust that the said 
mainingmoiety, John Doe and Richard Roe should receive the rentSy issues^ and 

profits^ interest^ dividends^ and annual produce thereof and out of 
subject to week- the same should pay unto plaintiffs^ William Jones and Jane his wife^ 
*y *"°J*°j® ^ u?eeil/y during their joint lives, the sum of SA sterling, and in case 
and wife, plaintiff, Jane, should survive her said husband, William Jones, then 

to pay to plaintiff, Jane, weekly during her life the sum of\5s. ; and 
upon trust, a>s to residue of rents, 8fc. of said moiety, upon trust to invest same, 

and to receive the interest, Sfc, and again lay out and invest same 
to accumulate *** ^'^^ manner, SO as to form an accumulating Jund in the nature of 
during life of compound interest during the life of plaintiff, Jane, and to stand 

plainti£f, Jane, 

hi possessed of the same stocks, funds, or other securities, upon trust 
dren, as tenants after the decease of plaintiff, Jane, for her children, as tenants in 

in common. ^ 

common]. 
John Doe and -^"^ ^^® ^^^^ testatrix thereby nominated and appointed the said 
Richard Roe, John Doe and Richard Roe to be joint executors of her said will, 

executors. 

as in and by the said will or the probate copy thereof, when pro- 
duced, will more fully appear. 
Testatrix's 2* Your suppliants further shew unto your Lordships that the 

death. ^^ testatrix departed this life on or about the 1st day of January, 

Henry Styles 1844, and that she left Henry Styles, of, &c., her nephew and heir- 
herheir-at-Uw. at-law ; and that upon her death the said John Doe and Richard Roe 
Probate by ex- ^^^Y proved her said will in the proper Ecclesiastical Court, and 
ecutors, who entered into possession of her real estates, and possessed themselves 

possessed them- * * 

selves of real of her personal estate, which was much more than sufficient for pay- 

t^te!™* ment of her debts, and funeral and testamentary expenses. 

Plaintiffs, 3. Your suppliants further shew unto your Lordships that your 

wad Thomas' suppliants, James, John, and Thomas, are the only issue of your 
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suppliants, William and Jane, and that your suppliants, William and the only issue 
Jane, never had any issue except one child, who died in the life-time jones and wife. 
of the said testatrix. 

4. Your suppliants further shew unto your Lordships that the John, James. 
said John Smith, James Smith, and William Smith are all living, q^^^^^ enthied 
and upon the death of the said testatrix became entitled jointly with to moiety 

,*.,_,_ . ri J J jointly with 

the said John Doe to one moiety of her estate. John Doe. 

5. Your suppliants further shew, that the said John Doe was in* 
debted to the said testatrix, at the time of her death, in a consider- 
able sum of money upon a balance of account between them, the 
said John Doe having received considerable sums of money on ac- 
count of the said testatrix in her life-time. 

6. Your suppliants further shew, that your suppliants are en- Piwntiffs entl- 
titled to or interested in one moiety of the clear residue of the said {ng moiety, 
testatrix's estate, and entitled to have the same invested and secured which was in- 

' ^ ^ vested in stock 

for their benefit, and that the said John Doe and Richard Roe have by executors, 
accordingly purchased, and there are standing in their names, on 
account of the share of such residue to which your suppliants are 
entitled, some considerable sums of stock. 

7. Your suppliants further shew that the said John Doe and Executors in 
Richard Roe are persons in an humble situation in life, and pos- without pro- 
sessed of little or no property, the said John Doe being a working P^^y- 
cabinet maker, and the said Richard Roe being a stationer in a small 

way of business ; and that it will be for the benefit of your suppliants 
that the fund to which they are entitled should be secured in this 
honourable Court. 

8. Your suppliants further shew unto your Lordships that the Executors 

,in receipt of 

said John Doe and Richard Roe have now in their hands conside- rents, &o.; 
rable sums of money, part of the residue of the said testatrix's es- 
tate, and that they are in receipt of the rents and profits of the said 
testatrix's freehold and leasehold estates ; and that for several years 
they retained in their hands, and employed for their own benefit, a large balance in 
considerable part of the surplus income of that moiety of testatrix's 
estate in which your suppliants are interested, after paying the said 
allowance of £1 a-week to your suppliants, William, and Jane, his 
wife. 

9. Your suppliants further shew unto your Lordships, that they Applications. 
have, both by themselves and their agents, and in a friendly 

2b 
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Combination. 



Pretences. 



Interrogating 
part. 



manner, applied to the said John Doe and Richard Roe to render 
unto them an account of what is due to them in respect of the 
moiety of the property of the said Mary Crow, and to carry into 
execution the trusts of the said will. 

But now so it is, may it please your Lordships, that the said 
John Doe and Richard Roe, combining and confederating with the 
said Henry Styles, John Smith, James Smith, and William Smith, 
and divers other persons, &c. (antey p. 17), absolutely refuse to 
comply with the said requests of your suppliants ; sometimes pre- 
tending that there is little or no surplus of the said testatrix's estate 
after payment of her debts, funeral and testamentary expenses, 
whereas your suppliants charge the contrary, and that so it would 
appear if the said John Doe and Richard Roe would set forth a full, 
true^ and particular account of their receipts and payments on ac- 
count of the said testatrix's estate, and of the particulars of the pro- 
perty of the said testatrix. 

And your suppliants further charge that the said defendants have, 
or lately had in their possession, custody, or power, divers books, 
accounts, books of account, letters, copies of letters, extracts of let* 
ters, memoranda, and writings relating to the matters hereinbefore 
mentioned, and that they ought to deliver the same to your sup- 
pliants, but they refuse so to do. 

And your suppliants charge that the said Henry Styles, as the 
heir at law of the said testatrix, sometimes disputes her will. 

To the end, therefore, that the said defendants may, if they can, 
shew why your suppliants should not have the relief hereby prayed^ 
and may, upon their several and respective corporal oaths, and ac- 
cording to the best and utmost of their several and respective know- 
ledge, remembrance, information, and belief, full, true, direct, and 
perfect answer make to such of the several paragraphs and inter- 
rogatories herein contained, as are pointed out by their respective 
numbers in the note hereunder written, to be answered by each de- 
fendant respectively, that is to say : 

10. Whether the said Mary Crow did not make such will, of such 
date, purport, or effect, as hereinbefore mentioned, or of some other, 
and what date, purport, or effect ? 

1 1 . Whether she did not depart this life about the time herdn- 
before mentioned, or when did she die ? 
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12. Whether she did not leave the said defendant, Henry Styles, 
her nephew and heir at law, or how otherwise ? 

13. Whether the said defendants, John Doe and Richard Roe, 
did not prove the said will in the proper, or some and what Eccle- 
siastical Court, and did not, immediately upon her death, or at some 
other time, and when particularly, enter into possession of the real 
and personal estate of the said testatrix ; and was not said personal 
estate of very large amount, and much more than sufficient for pay- 
ment of the debts, funeral and testamentary expenses of the said 
testatrix, and what was the amount and value thereof in the whole? 

14. Was not the. said defendant, John Doe, indebted to the said 
testatrix, at the time of her death, in a considerable sum of money, 
or to some and what amount, and on what account ? 

15. Are not your suppliants entitled to or interested in one moiety, 
or some other and what share or portion of the clear residue of the 
said testatrix's estate; and have not the said defendants, John Doe 
and Richard Roe, or either and which of them, purchased on account 
of your suppliants' said share, and are there not now standing in the 
names or name of the said defendants, John Doe and Richard Roe, 
or of either and which of them, some sums or sum of bank or other 
and what stock, and what is the amount of such stock, and where 
and in whose names or name is the same now standing, and when and 
with what monies was the same purchased, and was any of said stock 
subsequently sold out, and if so, when, and by whom, and how 
much, and what did the said stock produce, and how has the remain- 
ing portion of said residue been applied or disposed of? 

16. What are the station in life and circumstances of each of the 
said defendants, John Doe and Richard Roe ? 

17. Have the said defendants, John Doe and Richard Roe, or either 
of them, in their hands, custody, or power, any, and if so, what portion 
of the residue of the said testatrix's personal estate, and who is in 
receipt of the rents and profits of the freehold and leasehold estate 
of the said testatrix, and of every part thereof respectively, and have 
not the said John Doe and Richard Roe, or either and which of 
them, for several years, or for some and what period, retained in 
their or his hands, or employed for the benefit of themselves or of 
either of them, a considerable part, and how much in the whole, of 
the clear surplus income of that moiety of the said testatrix's estate 

2 E 2 
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in which your suppliants are interested, after paying the said weekly 
allowance to your suppliants, William and Jane, or, if not, how has 
the same and every part of said surplus been disposed of? 

18. Have not your suppliants made such applications to the said 
John Doe and Richard Roe as in bill mentioned, and have they not 
refused to comply therewith, and why have they so refused ? 

19. Have not the said defendants, John Doe and Richard Roe, or 
has not either and which of them, in their or his possession or power, 
some and what books, accounts, books of account, letters, copies of 
letters, and extracts of letters, memoranda and writings relating 
to the matters hereinbefore mentioned, or to some and which of 
them, and what has become of such of the aforesaid particulars as 
are not now in the power of them or of either of them, and in whose 
possession or power were the same and every of them, when they 
or either of them last saw or heard of the same respectively ? 

Prayer. And that the said defendants may answer the premises ; and that the 

wui eitablifh- ^iH of the said testatrix may be established, and the trusts thereof per- 
^^* formed and carried into execution ; and that an account may be taken 

aonai Mtate**'^" of the personal estate of the said testatrix, into whose hands the same 
and of rents of ^^ come, and how applied and disposed of, and also an account of the 
real estate since gj^jj testatrix*s real estate, and of the rents and profits thereof since 

testatrix a 

death, her death, and also an account of her debts, funeral and testamen- 

and of debts, tary expenses. 

. ' ^ , And that an account may be taken of what was due to the testa* 

Account of sum ^ 

due tesutriz at trix, at the time of her death, from the said John Doe ; and that the 
John Doe. clear residue of the said testatrix's estate may be ascertained, and 
That moiety of that One moiety thereof may be secured for the benefit of your sup- 
aecm-edfor^ ^® pliants, according to their respective interests therein ; and that the 
plaintiffs ; gaid annuity of £1 per week may be paid thereout to your suppliants 

telr^payroent of" William, and Jane his wife; and that the surplus income may be 
weekly sum, in- invested to accumulate. 

Tested 

ReceiTor. ^"^ ^^^* ^ Receiver may be appointed by this honourable Court 

to collect and get in the rents, issues, and profits of the freehold and 
Payment into leasehold estates of the said testatrix; and that what may appear due 
tiffs'^^iMtfe^f" *® y^"^ suppliants, James, John, and Thomas, in respect of their 
residue. moiety thereof, may be paid into this honourable Court for their 

benefit. 
General relief [And for further reliefs &c.] 
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Pray subpcma against John Doe J Richard Roe^and Henry Styles^ 
and pray that John Smithy James Smithy and William Smithy on 
being served with a copy of the billy pursuant to the 9th General 
Order y maybe bound by the proceedings^ as ante^ p. 310. 

The defendants, John Doe and Richard Roe [executors and trus-- 
tees of testatrix^ s wHl\^ are required to answer the paragraphs num- 
bered 1, 2, 3, 4, 5, 6, 7, 8, 9, and the interrogatories numbered 
respectively 10, 11, 12, 13, 14, 15, 16, 17, 18, 19. 

The defendant Henry Styles [AetV of testatrix"] is required to 
answer the paragraph numbered 1, and the interrogatory numbered 
12, respectively. 

A strong case must be made shewing actual insolvency, misconduct, waste, 
misapplication of the property, or danger of loss of the funds, in order to 
induce the Court to appoint a Receiver, and take the disposition of personal 
assets out of the hands of the personal representatives ; Anon., 12 Ves. 4 ; 
Havers v. Havers, Barn. C. C. 22 ; and in the case of an executor especially, 
for he not only has the legal title as well as the administrator, but he has 
been selected and intrusted by the testator himself If, however, several 
persons have been appointed executors, and one or more of them either 
decline to act, or else consent to the appointment of a Receiver, this very 
much strengthens the application, for the testator did not intend to trust 
the acting executors alone; Middleton v. Dodswell, 13 Ves. 266; Brodie 
V. Barry, 3 Mer. 695 ; and see Scott v, Becher, 4 Price, 346. 

The Court will now order an executor to bring in so much of testator's 
property as he admits by his answer to be in his possession ; Blake v. Blake, 
2 Sch. & Lef. 26 ; and an affidavit may be used for the purpose of ascer- 
taining the result of the schedules to the answer ; Quarrell v. Beckford, 14 
Ves. 177 ; Black v. Creighton, 2 Mol. 554. 



Prayer of Bill to compel Payment of a weekly Sum bequeathed by 

Will. 

And that your suppliant may be declared entitled, under the said That pUintiri 
will of the said testator, to be paid the said legacy of £l per week "j^^ *^ ^'^ 
during her life, and that it may be declared that the first payment 
thereof became due on the first day of June, 1844, being the end of 
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Account of sum a week next after the death of the said testator ; and that an account 

may be taken under the direction of this honourable Court, of what 
is due and owing to your suppliant, on foot of the said weekly sum ; 
and that the said defendant may either admit assets sufficient for the 
payment of the sums due, and which shall accrue due on foot of your 

Account of per- Suppliants' said legacy, or, in default thereof, that an account may 

testator. ^^ ^ taken of the personal estate and effects of the said testator, into 

whose hands the same have come, and how applied and disposed of, 

And of his ^°^ ^^^^ P^^ thereof is still outstanding, and also an account of his 

debu, ho. debts, legacies, and funeral and testamentary expenses. 

Payment. And that the said defendant may be decreed to pay to your sup- 

pliant the sum which shall be found due to her on foot of the said 
weekly sum, together with your suppliant's costs in this cause ; and 

inTMtmentofa that a sum may be invested out of the assets of the said testator 

portion of assets i» • 

to secure fUture Sufficient to secure the future payment of the said weekly sum ; and 
payments. ^^^ ^^^^ Suppliant may have such further and other relief in the 

General reUef. premises as to your Lordship shall seem meet, and the circumstances 

of the case may require. 

May it please, &c. 

Pray subpcena against the defendant^ the executor. 

See Byrne v. Healy, 2 Mol. 94. 



Bill by Legatee and Cestui que Trust to carry into Execution the 
Trusts of a Will against Executor {who is Devisee of the real 
Estate)^ and also against Testator's Heir at Law. 

In Chancery. 

Humbly complaining, sheweth unto your Lordship, your suppli- 
ant, John Warren, of, &c., on behalf of himself and all other the 
legatees of John Brown, late of, &c., deceased, who shall come in 
and contribute to the expense of this suit. 

Testator seised That the said John Brown was, in his life-time, and at the time 

of making his will, and of his death, seised x>{ a considerable real 
estate, and particularly of the lands of Grange, situate, &c., and was 

and possessed, also possessed of a Very considerable personal estate and fortune, 
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consisting of divers premises held under leases for terms of years, and 
other chattels real, monies, bills, bonds, notes, mortgages, judg- 
ments, and other securities for money, and various other particulars, 
to a large amount in value in the whole, and much more than suffi- 
cient to pay all his just debts and funeral expenses ; and being so 
seised and possessed, he, the said John Brown, on or about the Ist Hii wtU. 
day of June, 1840, duly made and published his last will and testa- 
ment in writing, which was executed and attested in such manner 
as by law is required ; and thereby devised and bequeathed his real 
and personal estates to John Styles, a defendant hereinafter named, 
upon trust [state the portion of the will creating a trust /or thepay^ 
ments of debts andlegadesy and the other material parts of the tvilt\ : 
and the said testator by his said will appointed the said John Styles Execator. 
executor of his said will, as by the said will, or the probate copy 
thereof, will more fully appear. 

Your suppliant further sheweth, that the said John Brown departed Testator's 
thislifeon or about the 1st day of January, I84I, without having in any 
manner revoked or altered his said will, leaving James Brown, one 
other defendant hereinafter named, his only son and heir at law, him 
surviving, and thereupon the said John Styles duly proved the said Probate to exe- 
will in the proper Ecclesiastical Court, and took upon himself the bur- ^ '' 
den of the execution thereof, and hath possessed himself of the per- ^^ko has taken 
sonal estate and effects of the said John Brown, and of all the title- possession of 

personal 

deeds, evidences, and writings relating to his real estates and chat- and real estate, 

tels real ; and has also entered into possession of all the real estates 

of which the said John Brown died seised or possessed ; and hath and is now in 

been, ever since the decease of the said John Brown, and now is in P®"*"**'"* 

the actual possession of the said real estates, or in the receipt of the 

rents and profits thereof. 

Your suppliant further sheweth unto your Lordship, that under Plaintiff's title 
and by virtue of the said will and testament of the said John Brown, ^ ^«8*<^y- 
your suppliant is entitled to a legacy or sum of £500 thereby be- 
queathed to him, and there is now due and owing to your suppliant. Sum due to 
on foot of the said legacy, for principal and interest, the sum of £550; P^*»»*^*^- 
and your suppliant further sheweth, that the trusts of the said will 
ought to be performed and carried into execution, and that the said 
John Styles ought to account for the personal estate and effects of 
the said testator, and for the rents and profits of his real estates ; 
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Charging part. 



General aver- 
ment. 

Interrogating 
part. 



Applications, and your suppliant hath frequently applied to the said John Styles 

for payment of the said legacy, but hitherto without effect. 

And your suppliant further charges that the said James Brown 
disputes the validity of the said will. 
And now so it is, &c. (ante^ p. 17). 

And the said John Styles at times pretends, &c. [insert pretences^ 
as antCy p. 408], 

All which actings, &c. (p. 18). 
To the end, &c. (ante, p. 309). 

[Interrogate to the stating and charging parts^ and insert the in^ 
terrogatories as to lands^ §-c., of which testator died seised^ pp. 25, 
26, and2T]. 

And that the will of the said John Brown may be established, 
and the trusts thereof carried into execution by and under the direc- 
tion of this honourable Court ; and that an account may be taken 
of what is due and owing to your suppliant, for principal and interest, 
on foot of the said legacy so bequeathed to your suppliant ; and that 
the said John Styles may be decreed to pay the same to your sup- 
pliant, and if the said John Styles shall not admit assets of the said 
testator sufficient to answer the same, then that an account may be 
taken of the personal estate and effects of the said testator, and of 
his debts, legacies, and funeral expenses, and of the rents and profits 
renuofraal of his real estates which accrued due since his decease, into whose 
death of test*, hands the same have come, and how applied and disposed of, and 
^'* also an account of the real and freehold estates of the said John 

of real estate ; Brown, and of all charges and incumbrances affecting the same ; 
of aU charges; and that, if necessary, the real estates and property of the said testa- 
Sale, tor may be sold, and that the produce of such sale, together with 
Administration the personal estate of the said testator, may be applied in a due 

course of administration, and that in the mean time a Receiver may 
be appointed to receive the rents and profits of the said real and free- 
hold estates and chattels real of the said testator ; and that all pro- 
per and necessary directions may be given for effecting the several 
purposes aforesaid, and that your suppliants may have such further 
General relief, and Other relief in the premises as to your Lordship shall seem meet, 

and the circumstances of this case may require. 



Prayer. 

That tmsts of 
will be exe- 
out€»d. 

Account of sum 
due plaintiff on 
legacy. 

Payment. 



If necessary, 
account of per* 
sonal estate, 
debts, &c.. 



of assets. 
Beceirer. 
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BtU for Payment of a Legacy charged by Will on a particular 

Estate. 

To the, &c. 
In Chancery. 

Humbly complaining, sheweth unto your Lordship, your sup- 
pliant, John Jones, of, &c., that John Brown, late of, &c., was, in 
his life-time, and at the time of his death, seised or entitled in fee Testator leUed 

' 'in fee of lanot, 

simple of or to divers messuages, lands, and hereditaments, with the &c. 

appurtenances thereto belonging, situate at, &c., and, amongst 

others, of certain lands and tenements known by the name of the 

Grange estate, and, being so seised or entitled, the said John 

Brown duly made and published his last will and testament in writ* Will, 

ing, bearing date on or about the 1st day of June, 1840, executed 

and attested as by law is required, and thereby gave and bequeathed pJ2D«ff*\°* ^ 

unto your suppliant, by the description of his dear friend John of£5oo,charg. 

Jones, of, &c., the sum of £500 sterling, which he directed should real elute^ex- 

be exclusively charged upon his, the said testator's, estate of Grange^ ciusireij, 

devised to his nephew, William Styles ; and subject and charged 

with the payment of the said sum of £500, the said testator devised ^efinduL*t "** 

all his messuages, lands, and real estates, at, &c., aforesaid, unto his 

said nephew, Wm. Styles, his heirs and assigns, for ever : and the 

said testator directed that his personal estate, and the residue of his Personal esute 

real estates, should not be liable for the said legacy ; as in and by °®' *® ^* liable. 

the said will, reference being thereunto had, will more fully appear. 

Your suppliant further sheweth unto your Lordship, that the said Testator's 
testator departed this life on or about the 1st day of November, 
1841, without issue, and without having revoked, or in anywise 
altered his said will, leaving the said William Styles, his nephew and 
heir at law; and the said William Styles, upon, or soon after the said Entry by de. 
testator's death, entered into possession of the said several estates, ^ *^^' 
and receipt of the rents and profits thereof respectively, including 
the said estate of Grange^ and hath ever since continued, and now 
is in such possession and receipt. 

Your suppliant further sheweth unto your Lordship, that being Applications, 
under the said will, as your suppliant is advised, entitled to the said 
legacy of £500, and interest thereon, after the rate of 5 per cent, 
per annum y to be computed from the 1st day of November, 1842, 
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being the expiration of twelve months from the said testator's de- 
cease, your suppliant hath, at several times, both by himself and his 
agents, applied to the said William Styles, and requested him to pay 
to your suppliant the said legacy, or sum of £500 ; and your sup- 
pliant hoped that the said William Styles would have complied with 
such requests, as in justice he ought to have done. 
CombioatioD. But DOW SO it is, &c. (ante^ p. 1 7, William Styles^ sole defendant)^ 
Pretences : Sometimes pretending that the said John Brown did not make and 
1. No win. publish such last will and testament in writing, as aforesaid, or that 
2.Notduiyeze- the same was not duly executed and attested, as by law is required, 
®"^^ and that therefore, on the said testator's death, his said estate of 

Grange^ amongst others, descended unto him, the said defendant, as 

heir at law of the said testator, and that the same is not subject to 

the payment of the said legacy to your suppliant ; whereas your 

3 Lands sold S'lppli^ot charges the contrary to be the truth. And at other times 

or incombered. the said defendant pretends that he hath sold, or agreed to sell the 

said estate of Grange^ or that there are or is some mortgages or 
mortgage, incumbrances or incumbrance thereon, but he refuses to 
discover the particulars of such sale, agreement, mortgage, or other 
incumbrance ; and the said defendant hath in his possession, custody, 
or power, the title deeds and writings relating to the said estate of 
Grange^ and refuses to produce the same. 
All which actings, pretences, and refusals, &c., ante^ p. 18. 
To the end, &c. {ante^ p. 309). 

[Interrogate fully to the stating and charging parts, and proceed 
thus"] : 

PraTer "^"^ ^^^^ *^® ^^^^ ^'^' ^^ *^® ^^ John Brown may be estab- 

That wiU may Ushed, and that the said legacy may be declared well charged on the 
and Plaintiff's' ^^ estate of Grange^ and that an account may be taken of the sum 
legacy declared ^^^ |.q yQup guppliant ou foot thereof; and that the said defendant 

a charge. * * * 

Account of sum may be decreed to pay unto your suppliant the sum which shall be 
paymenf fouud due to your suppliant on foot of the said account ; or in de- 

or in defiralt, fault thereof, that the said estate of Grange^ or a competent part 
gale. thereof, for payment of your suppliant's demand, may be sold, and 

Accoont of aU *^^^ ^^^ ^^^^ purpose an account may be taken of all charges and 
charges. incumbrances affecting the said estate, and that all proper parties 

may join in such sale ; and that out of the proceeds thereof your 
suppliant, and all other persons having charges on the said lands of 
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Grcmge^ may be paid the amount of their said demands, with in- 
terest thereon respectively ; and that in the meantime a Receiver EeceiTw. 
may be appointed to receive the rents and profits of the said lands 
of GrangCj and that all proper and necessary directions may be 
given for effectuating the purposes aforesaid [and for further reliefs 
&c]. 

\Pray subpcena against William Styles (devisee and heir-at- 
law) ]. 

In order to exonerate personal estate from payment of debts and le- 
gacies, there must be a clear intention appearing on the face of the will, 
Lamphier v. Despard, 2 Dru. k War. 59 ; S. C. 4 Ir. Eq. R. 334. 



417 



Bill by a Legatee and Cestui que Trusty to carry into Execution the 
Trusts of a Willy seeking to charge the Executor and Trustee 
with wHfiil Default^ and Interest on Balances. 

[ State that the testator was seised and possessed, as ante^ p. 4 1 2 ; 
then state his will^ the appointment of defendant as executor and 
trustee^ the death of testator ^ that the defendant proved the unll, and 
took possession of the testator's property , as ante^ p. 413 ; then state 
the breaches of trust committed in the administration of the trust 
fund ; that the defendant has retained large balances in his hands^ 
and has applied a considerable part of the assets to his own use^ and 
employed them in his trade^ Sfc. Then proceed to state the plain- 
tiff's titlcy and the usual applications and refiisals^ and proceed 
thus"] : 

And to countenance such refusals, the said defendant pretends that 
there is little or no surplus of the said testator's estate, after pay- 
ment of his debts, funeral and testamentary expenses, whereas your 
suppliant charges the contrary, and so it would appear if the said 
defendant would set forth a full, true, and particular account of his 
receipts and payments on account of the said testator's estate, and 
the particulars of the property at present subsisting in specie. 

And your suppliant further charges that the said defendant has, 
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or lately had in his possession, custody, or power, divers books, ac- 
counts, books of account, letters, copies of letters, and extracts of 
letters, memoranda and writings relating to the matters herein- 
before mentioned, and that he ought to deliver the same to your 
suppliant ; but he refuses so to do. 

And your suppliant charges that some proper person ought to be 
appointed Receiver of the rents and profits of the said testator's free- 
hold and leasehold estates. 

To the end, therefore, &c., antCy p. 309 [interrogate fully to the 
stating and charging parts^ and add the prayer a^ follows] : 
Prajer. ^°^ ^^^^ ^^ trusts of the will of the said John Brown may be 

That trusti of carried into execution by and under the direction of this honourable 
cuted* ^**" Court ; and that an account may be taken of what is due and owing 
Account of sum to your suppliant on foot of the legacy so bequeathed to your 
due to plaintiff. guppUant; and that the said defendant, John Styles, maybe de- 
creed to pay to your suppliant what shall appear to be due to him, at 
foot of such account, together with your suppliant's costs in this 
cause. And if the said defendant shall not admit assets of the tes* 
Account of tei- tator sufficient to answer the same, then that an account may be 
■oiMdertate taken of the personal estate and effects of the said testator, and of 
debts, &c., his debts, legacies, and funeral expenses ; and of the rents and pro- 
and of rents of gj.g ^f j^jg ^g^l estates which accrued due since his decease, which 

real estate since 

his death pos- have come to the hands of the said defendant, or which, but for his 
or'^ecoverabie wilful default, might have been received by him ; and that an ac- 
hy defendant, count may be taken of the monies and property of the said testator, 
Account^f^^^ which remained in the hands of the said defendant unapplied at the 
by defendant end of twelve months from his death ; and also an account of all sums 
TOT from tes- received by the said defendant, or for his use, subsequently to that 
utor's death, time, and how the same have been applied ; and that the said ac- 

and of sums , ^ ^ 

subsequently counts may be taken with half-yearly rests ; and that the said de- 
received. fendant may be charged with interest at the rate of six per cent, on 

balances. ^^ balances which shall appear, from time to time, to have been in 

his hands, beyond what the purposes of the will of said testator re- 
Account of real quired. And that an account may be taken of the real and freehold 
estate, and of ^States of the Said John Brown, and of all chargfes and incumbrances 

incumbrances. r i • i 

affecting the same; and that the real estates of the said testator may 
Sale. be sold, and that the produce of such sale, together with the per- 

Administration sonal estate of the sidd testator, may be applied in a due course of 
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administration ; and that in the mean time a Receiver may be ap- Receirer. 
pointed to receive the rents and profits of the said estates of the said 
testator ; and that all proper and necessary directions may be given ; 
and that your suppliant may have such further and other relief in the 
premises, as to your Lordship shall seem meet, and the circum- 
stances of the case may require. 



Bill by an Executory Trustee, and Devisee, under a Will, to carry 

the Trusts thereof into Execution. 

To the, &c. 
In Chancery, 

Humbly complaining, sheweth unto your Lordship, your suppli- 
ant, John Jones, of, &c., that John Brown, late of, &c., deceased^ Tesutor seised 
at the respective times of making his will, and of his death herein- personal estate. 
after mentioned, was seised or entitled in fee simple of or to divers 
messuages, lands, tenements, and hereditaments, of considerable 
yearly value, situate in the counties of Meath and Westmeath re- 
spectively, and was also possessed of or entitled to certain leasehold 
estates, held by him for the residue of certain terms of years, which 
are still subsisting and unexpired, and was also possessed of a con- 
siderable personal estate, consisting of, &c. 

And bfing so seised, possessed, and entitled, the said John Brown Win. 
duly made and published his last will and testament in writing, 
bearing date the 1st day of June, 1840, executed and attested as by 
law required, and thereby gave, devised, and bequeathed unto your 
suppliant, all, &c. [^State will, demising to plaintiff all his estate, real 
and personal, upon trust for payment of debts and legacies, out of 
the rents of real estate, in the event of personalty proving insuffi- 
cient, J[f personalty more than sufficient for payment of debts and 
legacies, surplus to go to testator* s nephew, William Brown. As to 
real estate, subject, as aforesaid, toplaintiffinfee: plaintiff sole ex- 
ecutor']. As by the said will, or the probate copy thereof, reference 
being thereto had, will more fully and at large appear. 
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Death. 



Thomas Brown, 
heir. 



Probate. 



CombinatloD. 



Pretences. 

1. Wm not 
dnlj executed. 

2. Testator of 
unsound mind. 



3. That per- 
sonal estate is 
exempt from 
payment of 
legacies. 



Your suppliant further shewetb, that the said John Brown de- 
parted this life on or about the 1st day of January, 1844, without 
having revoked or altered his said will, leaving Thomas Brown, a 
defendant hereinafter named, his only son and heir at law, him sur- 
viving. 

Your suppliant further sheweth, that shortly after the death of 
the said John Brown, your suppliant duly proved his said will in 
the proper Ecclesiastical Court, and took upon himself the execu- 
tion thereof, and your suppliant is desirous of applying the said 
testator's personal estate and effects in payment of the said testator's 
debts, and of his legacies now remaining unpdd, so far as the same 
will extend, and of paying the remainder thereof, if the said per- 
sonal estate should prove deficient, out of the rents and profits of 
the said real estates, and if there should be any surplus of said per- 
sonal estate, after payment of said debts and legacies, of paying 
such surplus to the said William Brown, pursuant to the trusts of 
said will, as in justice and Equity your suppliant is bound to do. 

But now so it is, may it please your Lordship, that the said 
Thomas Brown and William Brown, in concert with each other, 
make various objections to your suppliant's applying the said per- 
sonal estate, and the rents and profits of the said real estate, accord- 
ing to the directions of the said will. 

And the said Thomas Brown alleges and pretends that the said 
will was not duly executed, as by law required, and that the said 
testator was not of sound and disposing mind, memory, and under- 
standing, at the time when he executed said will. 

Whereas your suppliant charges the contrary of such pretences 
to be true, and that the said will was duly executed and attested in 
the presence of two subscribing witnesses, who duly attested the 
execution thereof, in the presence of the said testator, and that the 
said testator was of sound and disposing mind, memory, and un- 
derstanding, at the time of the execution thereof. 

And the said William Brown sometimes pretends, that the per- 
sonal estate of the said testator is not subject to the payment of the 
several legacies given and bequeathed by the will of the said tes- 
tator, but is exempt therefrom, and that all the said legacies ought 
to be paid out of the rents and profits of the said testator's real 
estates. 
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Whereas your suppliant charges the contrary of such pretences 
to be true^ and that the said personal estate is applicable to the 
payment of all the said testator's legacies, after satisfying his funeral 
expenses and debts. 

And your suppliant, under the circumstances aforesaid, is unable 
to administer the said personal estate and to execute the trusts of 
said will, without the directions of this honourable Court. 

And the said William Brown is desirous of having a person ap- 
pointed by this Court, to receive the rents and profits of the said 
real estates, devised to your suppliant as aforesaid, to which your 
suppliant has no objection. 

In consideration whereof, and forasmuch as your suppliant can General arer- 
only have adequate relief in the premises, in a Court of Equity, ™®°*' 
where matters of this nature are properly cognizable and reliev- 
able. 

To the end, therefore, &c., antCy p. 309. [_Interrogate to the interrogating 
statin ff and charging partSy and proceed thus] : ^**^' 

And that the said will may be established, and the trusts thereof Prayer, 
may be performed and carried into execution, by and under the di- That y^u be 

\ ^ ertabhshed. 

rection of this honourable Couit ; 

And that an account may be taken of the said testator's personal Account of per- 
estate and effects, and of his funeral expenses and debts, and of the funeral ex^' 
legacies bequeathed by the said will, your suppliant being ready P«Mes, debts 
and hereby offering to account for all such parts of the said personal 
estate as have been possessed by him ; 

And that the said personal estate may be applied in payment of Administration. 
the said funeral expenses, debts, and legacies, in a due course of 
administration ; 

And that the clear residue (if any) of the said personal estate, Payment of 
may be ascertained and paid to the said defendant, William Brown. Jonai'esute^Tf 

And in case it shall appear, that the said personal estate is not "ly, to resi- 

duarT leffatee 

sufficient for payment of all the said funeral expenses, debts, and j^ ersonai 
legacies, or that any parts thereof are not payable out of such per- esute deficient, 
sonal estate, then that proper directions may be given for payment fijf^cy out oT 
of such deficiency, or of such parts thereof as are not payable out of '®'>^ ^^ ^^ 
the said personal estate, out of the rents and profits of the said real 
estates devised to your suppliant, according to the trusts of said 
wUl 
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ReceiTor. And that, if necessary, a proper person may be appointed by this 

honourable Court, to receive the rents and profits of the said real 
estates, devised as aforesaid [and for Jurther relief \ May it 

please, &e. 

[Pray subpcena against Thomas Brown {heir'at'law)^and William 
Brown {residuary legatee of personalty) ]. 



Bill by Executors Jbr Execution of the Trusts of Will of real wid 
personal Property ^ of which the Residue wa^ given to Trustees for 
charitable Uses, 

In Chancery. 

Humbly complaining, shew unto your Lordship, your suppli- 
ants, George Tuthill, of, &c., and John Scott, of, &c., executors of 
the last will and testament of Hannah Villiers, widow, deceased. 
Tesutrixieiied That the Said Hannah Villiers was, in her life-time, and at the 

time of making and publishing of the will and codicil hereinafter 
mentioned, and at the time of her death, seised of the real estate, 
and possessed of the personal estate and fortune hereinafter next 
mentioned, that is to say, she was seised in fee simple of the lands 
and posiessed. of, &c., and possessed of a considerable personal estate and fortune, 

consisting of government stock, &c., to a very considerable amount 
in the whole ; and being so seised and possessed, she, the said Han- 
nah Villiers, on or about the 3rd day of August, 1819, duly made 
Her will, *"^ published her last will and testament, in writing, executed and 

attested as then by law required to pass real and freehold estates by 

devise, and thereby devised certain of her said estates, that is to say, 

deySsing WhUe- the lands of Whitechurchy situate in the County of Tipperary, unto 

church, your suppliauts, for the term of 500 years from her decease, upon 

trust, by sale or mortgage thereof, to raise the sum of £1500, with 

interest at the rate of £5 per cent, per annum from her death; and 

subject to the said term and the trusts thereof, she devised the said 

to Benjamin lands of Whitechurch unto Benjamin Lucas, of, &c., and his heirs 

^'*®*^ and assigns for ever. And as to, for, and concerning the said sum 

XiiJoo* ^'^^ of iSlSOO, the said testatrix by her said will directed that your sup- 



BILLS FOR ADMINISTRATION OF ASSETS. 423 

pliants should pay the sum of£lOOO part thereof, and Interest there- of which £1000 
on, unto and amongst such of the children of the Rev. Dr. Adam- ^rTn^ Dr!^ 
son, late of, &c., deceased, as should be living at her death, equally Adamaon, living 
to be divided amongst them, and that your suppliants should pay 
the sum of £500, the residue of said sum of £1500, with interest and £500 for 
thereon from her death, unto such person or persons, being related ^^^ ^grtadmo- 
to said testatrix's (deceased grandmother, and in such parts, shares, ^^^r* 
and proportions, if more than one, and in such manner and form, as 
your suppliants should think proper. 

Your suppliants further shew, that there were living at the time 
of the said testatrix's death, three children of the said Rev. Doctor 
Adamson, and no more, that is to say, James Adamson, William 
Adamson, and the Rev. Arthur Adamson, all of whom are still liv- 
ing, and have attained the age of twenty-one years. 

Your suppliants further shew, that the said testatrix had had two 

grandmothers, both of whom had died long before the date of said 

will, that is to say, her paternal grandmother and her tnatemal 

grandmother, neither of said grandmothers being related to the 

other of them, but the said testatrix did not by her said will specify without ipeci- 

or describe that particular grandmother, whether of the paternal or j^ternai or ma^ 

maternal side, to whose relatives she wished the said sum of £500 **"**^ grand- 
mother. 

to be paid. 

Your suppliants further shew, that the paternal grandmother of Claim ofreia. 
said testatrix was A. B., and was the wife of Richard Scott, the pater- g^cunother. 
nal grandfather of said testatrix, and the said A. B. died many years 
ago, having survived her said husband, and having also survived the 
maternal grandmother of said testatrix, and therefore the relatives 
of said paternal grandmother insist that, on the true construction of 
said will, the said sum of £500 is divisible amongst them, in exclu- 
sion of the said relatives of said maternal grandmother. 

Your suppliants further shew, that the maternal grandmother of 9^^™ of reUi- 
said testatrix was C. D., and was the wife of Christopher Tuthill, nai grandmo- 
the maternal grandfiather of the said testatrix, and the relatives of ^^^^' 
said maternal grandmother insist that the said testatrix meant and 
intended, and had often so expressed herself, that the said sum of 
£500 and interest, should be distributed among the relatives of her 
said maternal grandmother, in exclusion of the relatives of her said 
paternal grandmother, and as evidence of such intention they insist, 

2 F 
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as the fact and truth is, that the said testatrix, by a former will by 

her made, bearing date the Ist day of May, 1792, and now in your 

suppliants' possession, bequeathed said sum of £500 to the relatives 

of her maternal grandmother, as by said will may appear. 

Doubt as to Your suppliants further shew, that it is a matter of doubt whether 

tirs^power of *^® discretionary power by said will given to your suppliants, of 

selection ex- selecting the relatives to be benefited by said bequest, is confined 

lives not next to such relatives as are next of kin of that particular grandmother 

of kin. referred to by the said testatrix in her will, or whether it extends to 

more remote relations. 

And your suppliants shew, that your suppliants are not compe- 
Piaintiffs de- tent to decide upon such questions, and are anxious to have the di- 
sire direction of j^^tion of this honourable Court as to said several matters, and to act 

Court. 

thereunder. 

Your suppliants further shew, that the defendant Bindon Scott, 
claims to be a relative of the paternal grandmother of said testatrix, 
and the defendant, Anne Minnett, claims to be a relative of the ma- 
ternal grandmother of said testatrix, but your suppliants are unable 
Plaintiffs know iq state whether their claims are founded in iact, your suppliants 

not who are the , . 

reiatires of being whoUy ignorant as to who are or is the relatives or any rela- 
grandmothers. ^^^ ^f g^;j testatrfx's grandmothers. 

WiU resumed. Your Suppliants further shew, that the said testatrix, *l)y her said 

will, devised to John Duddell and John Pinkerton,'two of the de^ 

fendants hereinafter named, and to their heirs, an annuity or yearly 

£22 I5«. per rent-charge of £22 15^., upon trust for the said John Pinkerton 

bjTeriLn^ minis- during his life, if he should so long continue to be the Presbyterian 

ter of Lime- minister of the city of Limerick, and after his decease, or previously 

ceasing to be or act as minister, as aforesaid, in trust for ever there- 
after, for the Presbyterian minister of the said city ; and the said 
testatrix by her said will directed that said annuity should be charged 
charged on and chargeable upon the said testatrix's lands oiKilbready^ in the 
lands County of Limerick, to be paid as therein mentioned ; and subject 

to said annuity, and the powers by said will given for recovering 
the same, the said testatrix thereby gave and devised her said lands 
devised to oi KUbreody aforesaid, with the appurtenances, to the use of your 
TuihliL ^~' suppliant, George TuthiU, and his heirs for ever. 
To said trus- ^"^ ^^® ^^^ testatrix, by her said will, gave and devised unto 
tees the said John Duddeli and John Pinkerton, their heirs and assigns, 
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an annuity or yearly rent-charge of £340, upon the trusts hereinafter £a40per an- 



mentioned, issuing out of and charged upon the lands of Greenacre^ 



mum. 



in the County of Clare, payable as therein mentioned ; and subject lands 
to said annuity, and the powers and remedies by said will given for 
recovery thereof, the said testatrix thereby gave and devised said derised to 
lands unto your suppliant John Scott, his heirs and assigns, for scott. 
ever. 

And the said testatrix bequeathed unto each of them the said Tosaidtnis- 
John Duddell and John Pinkerton, and to the trustees for the time annum, Jjch. 
being succeeding to them respectively, the clear yearly sum of £40, 
as a recompense for their care and trouble in the execution of the 
trusts thereby created, payable as therein. 

And the said testatrix, by her said will, bequeathed the sum of i£500 to Bin- 
£500 to the said Bindon Scott, and the sum of £ 100 to a certain „°° , ^ . 

, SeTeral cban- 

institution or society in Limerick, called '* The Jubilee Charitable table legacies. 
Loan ;'* and the sum of £50 for ** the poor roomkeepers of Lime- 
rick," in such shares as her trustees therein named should think 
proper and select; and the sum of £100 to be invested in the Go- 
vernment funds, the interest or dividends thereof to be applied to- 
wards the relief of *^ debtors confined for small debts," and the 
yearly sum of £10 to her said trustees, John Duddell and John 
Pinkerton, in trust for ** the Protestant Female Orphan School of 
Limerick." 

And the said testatrix, by her said will, devised to the said John A piece of 
Duddell and John Pinkerton, their heirs and assigns, a piece of ^t^***' 
land in the city of Limerick, which she had purchased from Lord 
Glentworth, in trust for the purpose of having alms-houses erected to hare aims- 
and built upon the same, for the reception and habitation of ^* twelve for^^eive ^ 
widows," as therein mentioned. widows. 

And the said testatrix, by her said will, gave, devised, and be- 
queathed unto the said John Duddell and John Pinkerton, their 
heirs, executors, and administrators, all the residue of her real and 
personal estate, upon trust to sell the residue of her said real estates, Residue of real 
and to stand possessed of the produce thereof, and of the residue of el^t^J^**^^Jj 
her personal estate, upon trust to invest in the funds a competent trustees, 
sum to produce by the dividends or annual produce thereof the '° •*" ***^ 

* '* * real estates, 

yearly sum of £80, and to appropriate the same as a fund for pay- ^^ ^^ j^^^^ 
ment of the said two annuities of £40 and £40, so as aforesaid be- "ufficieot to 

2 F 2 



426 BILLS FOR ADMINISTRATION OF ASSETS, 

produce a fund queathed to her trustees for the time being, and a competent sum 
said £40 and ^^ produce by the dividends or annual produce thereof the said 
£40 per an- yearly sum of £10, so as aforesaid bequeathed in trust for "the 
and to build, Protcstant Female Orphan School," and also in trust to lay out and 
8UM)ort the expend a competent sum in building and completing alms-houses, 
aima-hooses. for the reception and habitations of the said " twelve poor widows," 

and in furnishing and supporting the said alms-houses, when built ; 
and the said testatrix, by her said will, directed, that the said alms- 
houses should be occupied by such twelve poor widows as her trus- 
tees should appoint ; and the said testatrix, by her said will, directed 
her said trustees, the said John Duddell and John Pinkerton, their 
Out of taid heirs and assigns, out of the said yearly rent, or annual sum of 
, her truL ^340, to pay to each of the said twelve poor widows the sum of 



num 



tees to pay £24 sterlinff ; and the said testatrix, by her said will, directed that 

£24 each, to® '^ 

tweire widows, her Said trustees should stand possessed of the surplus of said yearly 
Surplus of said rent, or annual sum of £340, and of the surplus of the monies to be 

£340 per an^ ' . 

nioii, produced from the sale of the said testatrix's residuary real estate, 

and residue of and of the residue of her personal estate, for ^* such charitable 
•onai^stato^' ^"""^^^j ®"^s, and purposes," as the said John Duddell and John 
«* for such cha- Pinkerton, or the trustees for the time being, acting in their re- 
poses" as trus- spective places, in execution of the trusts of her said will, should, 
tees should Jq ^hcir discretion, think proper ; and the said testatrix, by her said 

will, appointed your suppliants executors thereof, as by the said 

will, and the probate copy thereof, will appear. 
Death of tea- Your suppliants further shew, that the said testatrix died on the 

tatrix * 

14th day of January, 1821, without having altered or revoked her 
her neitofkin: Said will, leaving Anne Minnett, widow, her only next of kin, and 
heir-at-law. leaving the said defendant Bindon Scott, her heir-at-law. 
Plaintiffs And your suppliants duly proved the said will of the said testatrix, 

Cd lnd"i^^" ^" ^^^ Majesty's Court of Canterbury, in England, being the pro- 
land, per Ecclesiastical Court in that country, and also in Her Majesty's 
and possessed Court of Prerogative in Ireland, and your suppliants have possessed 
her^ro^rty! t^emsclves of such parts of the property of the s^d testatrix as 
and ha?e paid yo\iT suppliants could get into their possession or power ; and your 
wcutow! ** suppliants have expended large sums for the necessary purposes of 

their said executorship. 
The heir, and Your suppliants further shew, that the said Anne Minnett and 
iMist°the*ohari- ^^^^^^ Scott insist that the bequests in said will contained to cha- 
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litable uses, are altogether vague and uncertain, and not such as are **We bequesu 
\7arranted by the laws and Statutes of these realms, and that the 
said testatrix is to be considered as having died intestate as to the 
same, and that the personal estate so bequeathed properly belongs 
to the said Anne Minnett, as the next of kin of said testatrix, and 
that the real and freehold property, devised for such purposes, de- 
scended upon and properly belongs to the said Bindon Scott, as 
heir-at-law of said testatrix; and the said Bindon Scott some- and the heir 
times insists, that the will of said testatrix was not duly executed ^^ ^^ „ot 
and attested to pass real estate, and that he is not disinherited duij •ttested. 
thereby ; and the Commissioners of Charitable Donations and Be- 
quests claim an interest in the assets of said testatrix, so for as re- 
lates to the charitable institutions created by said will, and the cha- 
ritable donations thereby bequeathed ; and under the circumstances 
herein stated, and considering the nature of the said bequests to 
public, charitable, or pious uses, and the duration and extent 
thereof, and the amount in value of the property bequeathed, your Plaintiffs are 
suppliants are anxious to have the direction and assistance of this ^nder the^ *^* 
honourable Court, in the application of the assets and funds which Court's direc- 
have come, or shall come, to their hands, and that the rights of all 
parties thereto may be adjusted and declared by a Court of Equity. 
Your suppliants further shew, that the Right Honourable T. B. C. 
Smith, Her Majesty's Attorney- General, claims to be interested, in 
right of Her Majesty, in the funds by said will bequeathed, for " pub- 
lic, charitable, and pious uses/' 

And now so it is, &C., ante^ p. 17. Combination* 

To the end, therefore, &c., ante^ p. 309. Interrogating 

1. Whether the said Hannah Villiers was not, in her life-time, 
and at the time of her death, seised and possessed of the several and 
respective properties, estates, and effects, hereinbefore in that behalf 
stated, or how otherwise ? 

2. Whether the said testatrix did not make such will, of such date 
as hereinbefore in that behalf stated,or in what respects or particulars, 
respect or particular, does your suppliants' statement of said will, 
as hereinbefore made, differ or vary from the true statement or im- 
port of said will, and whether the said will was not duly signed and 
attested by the said testatrix, and whether the said testatrix was not, 
at the time of making her said will, of sound and disposing mind 
and memory, or how otherwise ? 
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3. Whether the said testatrix did not depart this life, as hereinbe- 
fore stated, without having altered or revoked her said will, leaving 
the persons hereinbefore named, her heir--at-law, and next of kin, or 
bow otherwise ? 

4. Whether your suppliants have not obtidned probate of said 
will forth of the proper Ecclesiastical Courts, or how otherwise ? 

5. Whether the said defendants claim to have, or be entitled unto 
any and what estates or interests under the said will, or under the 
said Hannah Villiers, in all and singular, or any and what parts or 
part of said several properties which the said Hannah Villiers died 
possessed of, or entitled unto? 

Prayer. And that the will of the said Hannah Villiers may be declared to 

to be OToTed ; ^® ^®'^ proved, and that the trusts thereof may be carried into exe- 
tmsts to be ex- cution, Under the direction of this honourable Court. 
account of real And, accordingly, that an account may be taken of the real, firee- 
and personal hold, and personal estates of the said testatrix, at the time of her 

estate* 

decease, into whose hands the same have come, and how the same 
of debts, &0., have been applied and disposed of ; and also an account of her debts, 
that assets may legacies, and funeral and testamentary expenses; and that the 
twed™'""' assets of said testatrix may be applied in a due course of adminis- 
that £1500 tration; and that the said sum of £1500, with interest thereon, may 
maybe declared ^^ decreed to be Well char&redon the said lands of Whitechurch^ and 

a charge on o ^ . ^ ' 

Whitechureh, that the Same may be raised in such manner as your Lordship shall 
e raise ; ^^^^ ^^^ ^y^^^ ^^ accouut may be taken of the sum due on foot of 

account of ^ 

sums due, and the Said sum of £1000, part of said charge of £1500 in said will 
titled"© £im)0 mentioned, and of the persons entitled thereto ; and also an account 
and t'boo of the sum due on foot of the said sum of £500, the residue of said 

leffacies 

charge of £1500, and of the persons entitled thereto ; and that the 
rights of all parties, entitled to or interested in said sums of £1000 
Special inquiry and £500 respectively, may be declared and adjudicated ; and more 
as to 600, especially, that it may be referred to one of the Masters of this ho- 
nourable Court, to make such inquiries touching the relatives(a) 
of the said testatrix's gprandmother, as your Lordship shall think 

(a) Gifts to relations, or to near relatives, are confined to those who 
take under the Statute of Distributions, 19 Ves. p. 403; but gift to nearest 
relative is confined to next of kin properly so called, see 10 Jar. Byth. 
197-8. (2nd ed.) 



k 
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necessary, for the purpose of ascertaining what persons are entitled 
to the benefit of the said bequest of £500, your suppliants waiving plaintiffs waiv- 
any right or privilege of exercising any discretion whatever with ^ry power. 
respect to the said sum of £500, and the disposition thereof. 

And that the rights of all parties in and to the several properties ^declaration of 
by said will devised and bequeathed for public, charitable, or pious ties as to pro- 
uses, may be declared and adjudicated, and that such inquiries and ^^ity/^° ^^ 
accounts, touching said charitable bequests, may be directed, as 
your Lordship shall think proper, your suppliants being ready and ^^^l^-^^^ 
willing to bring in the funds, assets, and effects of the said testatrix, f^nds given in 
in their hands or power, which are applicable to such public, chari- ' ^' 
table, or pious uses ; and that a Receiver may be appointed, pending Becei?er. 
this cause, to receive the rents and profits of such parts of the said 
testatrix's real, freehold, or leasehold interests, as by said will were 
devised or bequeathed for said public, charitable, or pious uses ; 
and that all parties having any title-deeds relating to the premises Tide-deeda. 
devised or bequeathed to such public, charitable, or pious uses, may 
be obliged to bring in and lodge the same ; and that all proper ac- 
counts may be taken, and that all necessary directions may be 
given for the purpose of effecting and carrying into execution the 
will and intentions of the said testatrix, so far as the same may be 
agreeable to the rules of Law and Equity ; and that your suppliants General relief. 
may have such further and other relief in the premises, as suits the 
nature, merits, and circumstances of your suppliants' case, and as 
may be agreeable to Equity and good conscience. 

May it please, &c. 

Bindon Scott [heir-at-law of testatrix]. 
Anne Minnett [next qfkin qf ditto], 
Benjamin Lucas [devisee], 

, , ^. , f [trustees in the will of testatrix]. 

John Pinkerton > 

[And pray that the Commissioners of Charitable Donations^ and 

the Attorney- General^ on being served with notice, purstuint to the 

I5th General Rule, may be bound, as ante, p. 310], 
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Plaintiff's pedi- 
gree. 



Lands, &o., 
limited to 
plaintiff 's an- 
cestor 



for Hfe, with 
remainder to 
first and other 
sons in tail. 



Bill by a Son and Heir at Law^ against the Devisees under his 
Father's Will^for Production of the Title-Deeds^ upon the As^ 
sumption that Plaintiff was entitled under a Settlement to the 
Estates devised, and for an Issue to try the Validity of the WilL 



In Chancery* 



To the, &c. 



Plaintiff's fa- 
ther in posses- 
sion as tenant 
for life only, 
until his death; 



whereupon 
plaintiff became 
entitled. 



Humbly complaining sheweth unto your Lordship, your suppli- 
ant, John Jones, of, &c., the eldest son and heir at law of Maurice 
Jones, late of, &c., deceased. 

That the said Maurice Jones was the eldest or only son and heir 
at law of Owen Jones, deceased, who died on or about the 1st day of 
June, 1815, who was the eldest or only son and heir-at-law of Peter 
Jones, deceased, who died on or about the 1st day of May, 1805. 

Your suppliant further sheweth unto your Lordship, that by some 
deed or deeds, will or wills, or other writing or writings duly made 
and executed by your suppliant's ancestors, divers manors, mes- 
suages, lands, tenements, and hereditaments, of considerable yearly 
value in the whole, situate, lying, and being at, &c., or at some or 
one of those places, in the County of Meath, were limited, settled, and 
assured, or agreed to be limited, settled, and assured to, for, or upon 
particular uses, trusts, intents, and purposes, under which the said 
Maurice Jones, Owen Jones, or Peter Jones, or some or one of 
them, and particularly your suppliant's said late father, were or was 
entitled thereto for his life, with remainder to his first and other sons 
in tail, or tail male, or to the heirs of his body, as in and by such 
deeds, wills, or writings, or some copies or extracts thereof, now in 
the custody or power of the defendants hereinafter named, or of some 
or one of them, when produced, will more fully appear. 

Your suppliant further sheweth unto your Lordship, that accord- 
ingly your suppliant's said father was for some time before, and at 
the time of his death, in possession of the said manors, messuages, 
lands, tenements, and hereditaments, as tenant for life thereof, un- 
der or by virtue of such deed or deeds, will or wills, or other writing 
or writings. 

And on his death, which happened on the 4th day of April, 1842, 
your suppliant became entitled to all the said manors, messuages. 
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lands, tenements, and hereditaments, as tenant in tail general, or 
tail male, or otherwise, and your suppliant ought accordingly there- 
upon to have had possession thereof, and of all the title-deeds and 
writings relating thereto, all which were in the custody or power of 
your suppliant's said father at the time of his death. But your sup- PoBsession of 
pliant sheweth, that soon after the death of your suppliant's said ^en bj defen- 
father, John Styles, James Styles, and William Styles, or some or ^^^* 
one of them, got into possession of all or of the greatest part of the 
said manors, &c., and have or hath ever since been, and now are or and retained; 
is in possession thereof. 

And they, or some or one of them, have or hath got into their or and of title- 
his custody or possession all the deeds or writings relating to the 
said manors, &c., and the same now are in the custody or possession 
of them, or of some or one of them. 

Your suppliant further sheweth unto your Lordship, that he hath Application!, 
applied to the said John Styles, James Styles, and William Styles, 
and requested them to produce to your suppliant all the deeds or 
writings in their respective custody or power, relating to any of the 
real estates late of your suppliant's said grandfather, in order that 
the same might be inspected by proper persons on behalf of your 
suppliant, so that your suppliant may be able therefrom to discover 
the particular estates to which he is entitled as aforesaid. 

And your suppliant hoped that the said John Styles, James Styles, 
and William Styles would have complied with his said request, as 
in justice and equity they ought to have done. 

But now so it is, may it please your Lordship, that the said John CombinatioD. 
Styles, James Styles, and William Styles combining, &c. (an^e, 
p. 17). 

And the said defendants pretend that no settlement whatever was Pretences. 
ever made by any ancestor of your suppliant of all or any of the es- No settlement 
tates late of your suppliant's said father, by any deed, will, or other q^, if made, 
writing whatever, and that no such deed, will, or other writing, or 
any copy or extract thereof, is now or ever was in the custody or 
power of the said defendants, or of any of them ; or if such settle- >ame barred bj 
ment ever was made, that all the limitations were, long before the ' 
death of your suppliant's said father, barred by some fine or fines, 
recovery or recoveries, levied or suffered by some person or persons 
who were or was entitled to the said estates as tenant or tenants in 
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and that plain- 
tiff's father was 
seised in fee 
and devised to 
defendants. 



Charge ; 

entail not 
barred. 



tail, under such settlements or settlement, or by some deed or deed» 
executed under and in pursuance of the provisions of the Statute 
made and passed in the fourth and fifth years of the reign of his 
late Majesty King William the Fourth, entitled ** An Act for the 
Abolition of Fines and Recoveries, and for the Substitution of more 
simple Modes of Assurance in Ireland." 

And the said defendants pretendthatyoursuppliant'ssddfather was 
seised of or entitled to all his said estates in fee simple, and that he by 
his will and testament in writing, or some codicil or codicils thereto, 
devised such estates unto and to the use of, or in trust for them, the said 
defendants, or some or one of them, and therefore that they, or some or 
one of them, now are or is entitled absolutely to the whole, and that 
your suppliant hath not, nor ever had, any right or title thereto, or 
to any part thereof, or to any rents or profits thereof, or of any part 
thereof, become due since the death of your suppliant's said father. 

Whereas your suppliant expressly charges the contrary, and that 
some deed or deeds, will or wills, or other writing or writings 
whereby some such settlement as aforesaid, or some other settlement, 
was made of all or of some of the estates of your suppliant's said 
father, or some counterparts or counterpart, duplicates or duplicate, 
copies or copy, abstracts or abstract, extracts or extract of some 
such deeds or deed, wills or will, or other writings or writing, now 
are or is, or lately were or was in the custody or power of the said 
defendants, or of some or one of them, and so it would appear if they 
would, as they ought to do, produce all the deeds and writings in 
their respective custody or power, relating to such estates and every 
part thereof. 

And your suppliant further charges, that no fine hath been ever 
duly levied, nor hath any recovery been ever duly suffered of the 
said estates, or any part thereof, nor any deed executed under the 
provisions of the said Act for the abolition of fines and recoveries, 
since the making of such settlement thereof respectively, or at least 
not by any person who, at the time of levying and suffering thereof 
respectively, or of executing such deed pursuant to the said Statute, 
was tenant in tail of the estates therein respectively comprised, and 
that there was not a good and sufficient tenant of the freehold of the 
estate comprised in such recovery (if any), at the time of suffering 
thereof, it being at such time vested in the widow and executrix of 
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your suppliant's said late great-grandfather, or some other person, as 
tenant for life, who did not join in making a tenant for suffering 
such recovery, or otherwise a new settlement was made of such es- 
tates or of part thereof, by the deed or deeds executed for declaring the 
uses of such fine or fines, recovery or recoveries, or by some other 
deeds or deed, wills or will, or other writings or writing subsequent 
thereto, under which your suppliant is entitled to the said estates, 
or to apart thereof; and so it would appear by the deeds or writings 
relating to the said estates, in the custody or power of the said de- 
fendants, or of one of them, if the same were produced. 

And your suppliant further charges, that your suppliant's father Charge ; 
did not make any last will and testament, or codicil in writing, °® ^^ntTrl 
whereby he devised his real estates, or any part thereof, to any person father, 
other than your suppliant, or, if he did, that he was not of sound mind, 
memory, or understanding at the time of the execution thereof, or 
that the same was not executed so as to pass real estate, or that the 
same was obtained by fraud, imposition, or over persuasion, or other 
underhand means, and therefore no such will or codicil ought to 
have any effiect upon such estates, or any part thereof, but your 
suppliant, as heir-at-law of his said father, became entitled, on his 
death, to all his said real estates, or to such parts thereof as he is not 
entitled unto under such settlement as aforesaid. 

But, nevertheless, the said defendants persist in their claim to the 
said estates, under some will or codicil of your suppliant's late father, 
and although often applied to on behalf of your suppliant, refuse to 
deliver up the possession of the said estates, or of any part thereof, 
or to account with your suppliant for the rents and profits thereof, or of 
any part thereof, or to deliver to your suppliant any of the title-deeds 
or writings relating thereto, or to any part thereof, or even to pro- 
duce or shew the same to your suppliant, or any person on his behalf. 

And your suppliant charges that there are or is some old terms or Charge ; 
term of years, mortiraees or mortffae:e, or other incumbrances or P>*»"*'^ cannot 

^ . 1 • 1 proceed at law 

incumbrance upon or affecting the said estates, or some part thereof by reason of 
prior to the derivation of your suppliant's right thereto, and that the J)^^jjj"^°^ **" 
said defendants will set up such terms or term, mortgages or mort- 
gage, incumbrances or incumbrance, in bar to your suppliant, if he 
shall proceed at law for recovering possession of the said estates, or 
of any part thereof, or for any satisfaction for the rents or profits 
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for want of thereof. And your suppliant is also prevented from proceeding at 
ti e- eeds, . j^^ ^^^ yr^nt of a discovery of the instruments which constitute 

your suppliant's title, and for want of possession thereof. 

And the said defendants at other times claim some other right to 

the said estate, but refuse to discover to your suppliant the nature 

of such right, or how they make out same. 

Geoeral ayer- All which, &C., aniCf p. 18. 

"*"'• , To the end, &c., ante, p. 309. 

Interrogating ' "^ , , -, 

part. ilnterrogaie to the statements and charges, and proceed thusj : 

Prajer. And that the said defendants may produce to your suppliant's 

Production of agcuts all the deeds and writings in their respective custody or 

^ power, relating to the real estates of your suppliant's said father, or 

for inspection, to any part thereof, so that your suppliant may have an opportunity 

of procuring the same to be inspected and perused by proper persons 

Possession of on his behalf; and that possession of the said estates, or of such parts 

' ' thereof as shall appear to belong to your suppliant under any deed 

or deeds, will or wills, writing or writings executed by any of his 

and of title- ancestors, may be delivered to him ; and that all title-deeds and 

ffiVen'to*piidn- ^"tings relating thereto may be delivered to your suppliant; and 

tiff. that the said defendants, or such of them as are in possession of the 

Acconnt of s^id estates, may account with your suppliant, and make him satis- 

rents since faction for the rents and profits thereof, become due since the death 

death of plain- ^ * ^ 

tiff's father. of your suppliant's father, and received by them respectively, or by 

their respective order, or for their respective use ; and if it shall 
appear that your suppliant's said father was, at the time of his death, 
seised or entitled of or to his real estates, or any part thereof, in fee 

iMue. simple, or had power to dispose thereof by will, then that an issue 

or issues at law may be directed to try the validity of the said pre- 
tended will and codicil; and if the said will and codicil shall be there- 
upon found to be invalid, then that possession of the said estates 
may be delivered to your suppliant, and that all the title-deeds and 
writings relating thereto may be delivered to your suppliant, and 
that the said defendants, or such of them as shall be bound so to do, 
may account with your suppliant, and make him satisfaction for the 
rents and profits of the said estates, become due since the death of 
your suppliant's said father, and received by them respectively, or 

General relief. ^Y theiT respective order, or for their respective use ; and that your 

suppliant may have such further and other relief in the premises as 
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to your Lordship shall seem meet, and the circumstances of this case 
may require. May it please, &c. 

[Pray subpcena against John Styles^ James Styles^ and William 
Styles {devisees)^ sole dtfendants"]. 



Bill by Execntor to ascertain the Rights of several Claimants to the 
Residue of the personal Estate of the Testator, and in what Pro- 
portions it is to be distributed among them. 

To the, &c. 
In Chancery. 

Humbly complaining, sheweth unto your Lordship, your suppli- 
ant, John Jones, of, &c. 

That William Jones, late of, &c., deceased, the brother of your wniiam Jonet 
suppliant, being possessed of a very considerable personal estate, po»«M«d of 
and being of sound mind, memory, and understanding, duly made estate. 
and published his last will and testament in writing, bearing date wiU, 
the 1st day of May, 1840, executed and attested as by law required, 
and thereby, after giving divers pecuniary legacies, he gave and be- beqaeathing 
queathed the fesidue of his property in the words following, that is J^lmentof**' 
to say, ^* the remainder and residue of my estate and effects, of what ^^^^ 
nature and kind soever, which I shall at my decease be seised, pos- 
sessed of, or entitled unto, I give to my next of kin, or heir-at-law ;" to next of kin, 
and the said testator appointed your suppliant executor of his said pUintiffext"^ * 
will ; as in and by the said will, or the probate copy thereof, now in **"***'• 
the possession of your suppliant, and ready to be produced, reference 
being thereto had, will more fully appear. 

Your suppliant further sheweth unto your Lordship, that the said Tetutor't 
testator departed this life on or about the 1st day of June, 1840, 
without having altered or revoked his said will, leaving William Heir, 
Thompson, of, &c., his nephew, and heir-at-law, and the said Wil- 
liam Thompson, John Thompson, of, &c., and James Thompson, 
of, &c., his nephews, and next of kin, him surviving. and next of kin. 
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Probate. Your suppliant further sheweth, that upon the death of the said 

testator, your suppliant proved the said will in the proper Ecclesi- 
astical Court, and by virtue thereof possessed himself of all the per- 
sonal estate and effects of the said testator, to a considerable amount, 
and more than sufficient to pay all his just debts, legacies, and fu- 
neral expenses. 

Your suppliant further sheweth, that the personal estate and 
effects of which the said testator died possessed as aforesaid, and 
which came to the hands of your suppliant, consisted of, &c. 

Your suppliant further sheweth, that he hath, out of the assets of 
the said testator, so come to his hands as aforesaid, satisfied and dis- 
charged all the debts of the said testator which have come to the 
knowledge of your suppliant, and his funeral and testamentary ex- 
penses, and some of the legacies given by his will ; and your sup- 
pliant is willing and desirous to pay the rest of the said legacies, 
given by the said will of the said testator, and to pay or distribute 
the residue of the said personal estate, to and amongst such person 
or persons as shall appear to be entitled thereto. 

But now so it is, may it please your Lordship, that the said Wil- 
liam Thompson claims to be alone entitled, as answering the de- 
Md next of kin. gcription of the heir-at-law of the said testator, contained in the said 

will, to the residue of his personal estate, and the said John Thomp- 
son and James Thompson claim to be entitled as two of the next 
of kin of the said testator, to respective shares of the personal estate 
of the said testator, under the description of his next of kin ; and 
your suppliant, who is willing and desirous to pay the residue of the 
personal estate of the said testator, to such person or persons as is 
or are entitled to receive the same, does not know to whom he ought 
to pay the same, and is advised that he cannot act safely herein 
without the direction of this honourable Court ; and your suppliant 
charges, that if the residue of the personal estate of the said testator 
is, according to the true construction of. the said will of the said tes- 
tator, to be distributed amongst his next of kin, the same ought to 
be distributed amongst them in such shares and proportions as they 
would have been entitled unto, according to the Statute of Distri- 
butions, if the said William Jones had died intestate. 

To the end, therefore, &c., ante, p. 309. 

[Interrogate to the statements and charges, and proceed thus"] ; 



Conflicting 
eUims to re- 
sidue bj heir 
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And that upon a fiiU discovery of the several matters and things Prayer. 
aforesaid, it may be ascertained by the decree of this honourable That it may be 

^ J J ascertained 

Court, who is entitled, and in what shares and proportions respect- who u entitled 

ively, to the residue of the personal estate of the said testator, after j^ ^^"riJares. 

payment of his debts, funeral expenses, and legacies, your suppliant ^^®' ^ *^' 

being ready and willing, and hereby submitting to account with received, and to 

the said defendants for all the personal estate and effects of the said ^^ residue to 

\ persons enti« 

testator, which have come to his hands, or to the hands of any per- tied, 
son or persons by his order, or for his use, and to apply the same, 
in a due course of administradoh, in payment of the debts, if any 
such still remain unpaid, and of the legacies of the said testator ; 
and to pay the residue of the said personal estate unto and amongst 
such person or persons, and in such shares and proportions as this 
honourable Court shall direct; and that all proper and necessary Aocoontoftes- 
accounts may be directed and taken, and, in particular, an account ***<>'*« personal 

, 7 » r » estate, debts, 

of the personal estate of said testator, and of his debts, legacies, and fce. 
funeral and testamentary expenses, and that the clear residue may 
be ascertained \and Jbr fartlier relief^* May it please, &c. 

\Pray subpcma against hetr-at-laWi and next ofkiny sole defend- 
anUi]. 



Bill against the Heir by the Devisee to prove the Will. 

To the, &c. 
In Chancery* 

Humbly complaining, sheweth unto your Lordship, your sup- 
pliant, John Warren, of, &c., the devisee named in the last will and 
testament of John Brown, late of, &c., deceased. 

That the said John Brown being, at the respective times of 
making his will, hereinafter set forth, and of his death, seised in fee 
simple of considerable real estate, and being of sound mind, memory, 
and understanding, duly made and published his last will and testa- "^Uof tea* 
ment in writing, bearing date the 1st day of May, 1830, which was 
executed and attested as was then by law required to pass real es- 
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His death. 



Pretences. 

1. NowUL 

2. NowiUdolj 
executed. 

3. Testator of 
unsound mind. 

4. Or had no 
power to 
derise. 

Charge the 
coctrarj. 



tates, and which was in the words and figures following, that is to 
say [set forth the wilt verbatim]^ as in and by the said will, when 
produced to this honourable Court, reference being thereto had, 
will appear. 

Your suppliant further sheweth unto your Lordship, that the 
said testator afterwards departed this life on or about the 1st day of 
May, 1838, without having altered or in any manner revoked his 
said will, leaving James Brown, his nephew, and heir-at-law, a de- 
fendant hereinafter named, him surviving. 

And your suppliant well hoped that the said James Brown would 
not have disputed the said will made by the said testator, or his 
power in so doing. 

But now so it is, &c., antey p. 17. 

And the said defendant sometimes pretends, that the said testator 
did not make and publish such will, of such date, and of such pur- 
port and effect as is hereinbefore set forth ; or if he did, that the 
same was not so made, executed, and attested as the law then required, 
in the case of a will for passing real estate ; or, if so, that the said 
testator was not of sound and disposing mind, memory, and under- 
standing, at the time of makiifg such will ; or that he had not 
power to devise the same in the manner he has done in and by his 
said will ; whereas your suppliant charges, as the said James Brown 
well knows the truth to be, that the said testator was of sound and 
disposing mind, memory, and understanding, at the time of making 
such will(a), and had good and absolute power to make such dispo- 
sition and devise as he has made thereby, and that he did make and 
publish his said will in such manner and form as the law then re- 
quired in case of devises of real estates, and therefore the said 
James Brown, to deprive your suppliant of the benefit of the de- 
vise so made in his favour, declines contesting the said will, or the 
validity thereof, during the lives of the witnesses thereto. 

All which, &c., ante^ p. 18. 

In consideration whereof, and forasmuch as your suppliant can- 
not examine his witnesses who are aged and infirm, and not likely 
to live long, or have their testimony preserved in proof of the said 
will, without the aid of this honourable Court. 



(a) See 8 P. W., p. 98. 
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To the end, &c., anie, p. 309. interrogating 

part. 

1. Whether the said John Brown was not, in his life-time, and interrogato- 
at the respective times of making the said will, and of his death, ^'^^^ 
seised in fee simple of the premises before mentioned, or of some 

and what other estate therein ? 

2. Whether the said testator did not make and publish his last 
will and testament in writing, of such date, purport, and effect, as 
is hereinbefore for that purpose set forth, or of some other and what 
date, and to some other and what purport and effect ? 

3. Whether the said testator was not of sound and disposing 
mind, memory, and understanding, at the time of making and pub- 
lishing his last will and testament, and whether the same was not 
duly executed, as was, at the date of said will, required by law to 
pass real estates by devise ? 

4. Whether said testator had not power to make such devise ? 

5. Whether the said testator did not depart this life at or about 
the time hereinbefore in that behalf mentioned, or at some other and 
what time, and whether or not without altering, or in any and what 
manner revoking his said will ? 

6. Whether he did not leave the said James Brown, his nephew 
and heir-at-law, or whom else his heir-at-law, him surviving ? 

7. Does or does not the said James Brown contest the said will, 
or the validity thereof? 

And that your suppliant may be at liberty to examine his wit- Prajer. 
nesses, with respect to the execution and attestation of the said 
will, and with respect to the sanity of mind of the said testator at 
the time of making the same, so that their testimony may be per- 
petuated and preserved. May it please, &c. 

IPray subpcsna against James Brown {heir-at'law), sole d^end^ 
ant. 



2 G 
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Bill by Devisees against Heir at Law, alleging Suppression of the 

Will. 



Testator 
being seised, 



and of sound 
mind, 

made his wilL 



Hit death. 



His heir 



got possession 
of said will, 

and has sup- 
pressed it, 
and taken pos 
session of the 
lands. 



To the, &c. 

In Chancery. 

Humbly complaining, shew unto your Lorddiip, your suppliants 
John Warren of, &c., and James Warren, of, &c 

That John Brown, late of, &c., deceased, was, at the respective 
times of making his will hereinafter stated, and of his death, seised 
in fee simple of the lands of Greenacre, situate in the county of 
Dublin. 

And the said John Brown, being of sound mind, memory, and 
understanding, duly made and published his last will and testament 
in writing, bearing date the 1st day of May, 1835, which was ex- 
ecuted as then by law required for passing real estates by devise, 
and which was in the words and figures, or to the effect and purport 
following, that is to say : 

[Here set out the will verbatim^ if it can be done ; ifnot^ state the 
effect ofiti devising the lands to the plaintiffs adjoint tenants in 
fee']. 

Your suppliants further shew unto your Lordship, that the said 
testator afterwards, on or about the 1st day of May, 1837, departed 
this life without having revoked, or in any manner altered his said 
will, leaving James Brown his nephew and heir at law, the defen- 
dant hereinafter named, him surviving. 

Your suppliants further shew, that the said James Brown and 
his family resided in the house of the said testator at the time of his 
deatb, and after the death of the said testator, he, the said James 
Brown, got possession of all the said testator's title-deeds and pa- 
pers, and, among other important documents, the said James Brown 
got possession of the said testator's said will, and your suppliants 
shew, that the said James Brown has fraudulently suppressed, se- 
creted, or destroyed the said will, and has entered into possession or 
receipt of the rents of the said lands of GreenacrCy so as aforesaid 
devised to your suppliants, claiming to be entitled thereto as the 
heir at law of the said testator. 
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And your suppliants have repeatedly, and in a friendly way, ap- AppUcaUonj. 
plied to the said James Brown, and requested him to produce the 
said will of the said testator, and to hand over the same, together 
with the title-deeds, muniments of title, tenants' leases, and other 
documents relating to the said lands of GreenacrCj so as aforesaid 
devised to your suppliants, and also to give up the possession to 
your suppliants of the lands so devised to them, and to account with 
your suppliants for the rents and profits thereof since the death of 
the said testator; and your suppliants hoped that the said James 
Brown would have complied with your suppliants' said reasonable 
requests, as in justice he was bound to do. 

But now so it is, &C. (ante^ p. 17). Combination. 

Sometimes pretending that the said testator did not make such Pretences, 
will, of such date, purport, or effect^ as hereinbefore stated, or if he ^- NowiU 

made 

did, that the said testator himself, in his life-time, burned or de- 2. or, if made, 
stroyed the said will, whereas your suppliants charge the contrary afterwards de- 
thereof. 

[StcUe any circumstances tending to disprove these pretences'] : 
All which, &c. (antCj p. 18). „j^„^ 

To the end, therefore, &c. (ante^ p. 309). interrogating 

[Interrogate the defendant closely as to the existence of the will, ^^ ' 
its contents, and its suppression]. 

And that the said defendant may answer the premises, and that Prayer, 
it may be declared that your suppliants, under and by virtue of the DecUration of 
said will of the said testator, are entitled to the said lands of Green- li^^ * 
acre in the said will mentioned and described, and to hold and enjoy 
the same as joint-tenants thereof in fee simple ; and accordingly that plaintiffs 
that the said defendant may be directed by the decree of this ho- ^* P"* .'"*J° 

J </ possession ; 

nourable Court, to let your suppliants into possession and receipt of that defendant 

the rents of said lands, and to execute and deliver to your suppliants ^^'^"^y* 

a proper conveyance thereof; and that the said defendant may be and account for 

decreed to account with your suppliants for the rents and profits of '®'*^ recei?ed. 

the said lands which accrued due since the death of the said testator, 

and to pay your suppliants what may appear to be due on foot of 

such account ; and in case the said will of the said testator shall be if the will be 

produced by the said defendant, or shall otherwise be forthcoming, ^^*XeTr"wta 

then that the said will may be established, and the trusts thereof thereof be per., 

performed and carried into execution by and under the direction of 

2 G 2 
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this honourable Court ; and that your suppliants may have such 
further and other relief in the premises as the nature of the ease may 
require, and as to your Lordship shall seem meet. May it please, &e. 
[Pray subpoena against heir at laWf sole defendant"]. 



Testator 
•eUed 



andponeased. 



HU will 



All his pro- 
perty to 4efen< 
dants. 



toieU 

and paj 
£10,000 to 
plaintiff's sia- 
tor. 

Resldtte. 



Billjiled on behalf of an Infantj against Trustees and Executors^ 
for Maintenance and for an Account^ ^c. 

To the, &e. 

In Chancery. 

Humbly complaining, sheweth unto your Lordship, your suppli- 
ant John Warren, of, &c., an infant under the age of twenty-one 
years, by Mary Warren, of, &c., aforesaid, widow, his mother and 
next friend. 

That James Warren, late of, &c., deceased, was, in his life-time, 
and at the time of his death, seised in fee simple of, or otherwise 
well entitled unto divers freehold estates situate in the county of 
Dublin, of considerable yearly value in the whole, and was also 
possessed of or entitled to personal estate and effects to a large 
amount. 

And being so seised, possessed, and entitled, and being of 
sound and disposing mind, memory, and understanding, he, the said 
James Warren, duly made and published his last will and testament 
in writing, bearing date on or about the 1st day of May, 1840, 
which was executed and attested in such manner as by law required, 
and thereby devised and bequeathed all his real and personal estate 
and effects, unto John Brown and James Brown, the defendants 
hereinafter named, their heirs, executors, administrators, and assigns, 
upon trust as to his said freehold estates in the county of Dublin, as 
soon as conveniently might be, to sell and dispose of the same in 
the manner therein mentioned; and as to the sum of £10,000, part 
of the monies to arise from such sale, in trust for, and to pay the 
same unto your suppliant's sister, Mary Warren, for her own use 
and benefit ; and as to the residue of the monies arising from such 
sale, and as to the residue of his, the said testator's, estate and effects. 



BILLS FOR ADMINISTRATION OF ASSETS. 443 

of whatever kind, in trust for your suppliant, his executors, admi- to plaintiff. 
mstrators, and assigns, absolutely ; and the said testator appointed 
the said James Brown and John Brown executors of his said will ; as Executors. 
by the said will, or the probate copy thereof, will more fully appear. 

Your suppliant further sheweth, that the said testator departed Tesutor's 
this life on or about the 3rd day of May, 1840, without having re- ^^*^' 
voked or altered his said will, leaving the said Mary Warren his 
widow, and your suppliant, John Warren, his only son and heir-at- 
law, and the said Mary Warren, his only daughter, him surviving. 

And soon after his death the said John Brown and James Brown Probata, 
duly proved his said will in the proper Ecclesiastical Court, and took 
upon themselves the execution thereof, and possessed themselves of 
all the personal estate and effects of the said testator, or of so much 
thereof as they were able to get into their hands, to a very large 
amount or value in the whole, and much more than suflScient to pay 
and discharge all hb debts, and funeral and testamentary expenses ; 
and a great part of such personal estate having been, since the death 
of the said testator, continued or placed out at interest, the said James 
Brown and John Brown have, from time to time, received sundry sums 
of money, to a large amount, for or in respect of interest or dividends 
arisen thereon since the death of the said testator, and they have 
also entered upon and taken possession of all his, the said testator's, 
freehold estates, and now are in possession or receipt of the rents 
and profits thereof. 

And your suppliant further sheweth, that he hath frequently re- Applicatiou. 
quested the said John Brown and James Brown to account for the 
said testator's personal estate and effects, and the interest thereof, 
and the rents and profits of his said real estates, and to sell such 
parts of said real estates as are directed by said will of said testator to 
be sold, and to apply the produce thereof according to the directions 
of the said will of the sud testator, and to lay out the surplus of the 
produce of such sale, together with the residue of the said testator's 
personal estate and effects, for the benefit of your suppliant, and to 
allow, out of the interest and dividends which should arise therefrom, 
a sufficient yearly sum for the maintenance and education of your 
suppliant since the death of the said testator, and for the time to 
come, and your suppliant hoped that his said requests would have 
been complied with. 



444 BILLS FOR ADMINISTRATION OF ASSETS. 

Combination. But DOW SO it IS, may it please your Lordship, that the said John 

Brown and James Brown, combining and confederating together 
and with divers, &c. (antCy p. 17). 
Charging part. And the Said John Brown and James Brown at times allege and 

pretend, that they cannot with safety sell the said lands without the 
direction of this honourable Court, by reason of the infancy of your 
suppliant, and of difficulties in the way of making out title to a pur- 
chaser of said lands, which render it necessary to set up and sell the 
same, subject to certain conditions of sale. 
All which, &c. (antej p. 18). 
Interrogating To the end, therefore, &c. (ante, p. 309). 

[^Interrogate to the stcUing and charging parts^ and insert the last 
interrogatory €u follows']'. 

Let the said defendants set forth a true and particular account of 
all the personal estate and effects which were of the said testator at 
the time of his death, together with the nature, kind, quantities, 
qualities, true and utmost value thereof, and of every part thereof, 
and how much and what part of the said personal estate and effects 
have been received by, or come to the hands, possession, or power 
of the said defendants, or of any person or persons by their order or 
for their use, and how the same and every part thereof has been 
p^id, applied, and disposed of or administered, and to whom, and for 
or upon whataccount, cause, orconsideration,andhow much and what 
part thereof remains unpaid or undisposed of, and where, or in whose 
hands, custody, or power, all or any part thereof now is or are, and 
why the same has not been got in and received, and what is the 
amount thereof. 

And that the said defendants may set forth a true rental and par- 
ticular of the real estates of the said testator, and where the same 
lie, and are situate, and by whom occupied, and the yearly or other 
rent or value thereof, and who hath or have received the rents, is- 
sues, and profits thereof since the said testator's death, and how 
much thereof hath come to the hands of, or been received by the 
said defendant ; and how the same has been applied or disposed of, 
and who now is in perception of the said rents, issues, or profits. 

And also a particular account of all sums which have been, since 
the death of the said testator, paid or allowed by the said defendants 
out of, or on account of the real and personal estate of said testator. 
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and when, and to whom, and for what, all such sums respectively 
were paid and allowed. 

And that the will of the said testator may be established, and the Prayer, 
trusts thereof performed and carried into execution ; and that the Execution of 

* , , . truats of ^ 111. 

freehold estates of the said testator, situate in the county of Dublin, 
may be sold ; and that all proper parties may join in such sale ; and Sale. 
that the title-deeds and writings now in the custody or power of the 
said defendants, John Brown and James Brown, or of either of them, 
relating to the said estates, may be produced ; and that an account Account of per- 
may be taken of the personal estate and effects of the said testator, 
and of the interest and income thereof since his death, and also an and real ea- 
account of his, the said testator's, real estates, and of the rents and ^nTof income 
profits thereof which accrued due since his death, and of his debts, thereof, 
legacies, and funeral and testamentary expenses; and that the clear ^c,, 
residue of the personal estate of said testator, and of the rents and 
profits of the real estates, and of the produce of the sale of the said 
estates, so directed to be sold as aforesaid, and which shall remain 
after payment of all debts, legacies, funeral and testamentary ex- 
penses of the said testator, may be ascertained, and be placed out at that residue 
interest, or invested in government funds, with the privity of the and^vestcd^ ' 
Accountant-General of this Court, for the benefit of your suppliant, forphuntiff. 
until he shall become of sufficient age to receive the same, and that 
in the mean time a suitable allowance may be made out of the in- Maintenance. 
come thereof, for your suppliant's maintenance and education ; and 
if necessary that a Receiver may be appointed of the rents and pro- Receiver, 
fits of the said real estates of the said testator, and that your suppli- 
ant may have such further and other relief in the premises as to your 
Lordship shall seem meet, and the circumstances of the case may 
require. May it please, &c. 

l^Pray subpcena against trustees and executors^ sole defendants']. 
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Prayer of Bill by Tenant for Life of a Residue. 

Account of And that the defendants may answer the premises ; and that an 

personal esute. account may be taken of the personal estate and effects of the tes- 
tator, and of his debts, legacies, and funeral and testamentary ex- 
penses. 
That same may And that the Said testator's personal estate may be applied in a 
be administer- course of administration ; and that it may be ascertained what was 
and residue as- ^^ clear residue of the said testator's peisonal estate at his death, 
certained. ^p J ^.j^^^. j^ j^^^y jjg referred to one of the Masters of this ho- 

Buch part of nourable Court to inquire and report what part of the said testator's 
personal estate personal estate hath from time to time since his death produced in- 

as has been , , 

productive tcrest or dividends, and the amount of such interest or dividends, 
d^h ^'***°'' and how the same have been applied and disposed of; and that it 
and disposal ^^Y ^^ referred to the said Master to inquire and report what divi- 
thereof. dcnds would have arisen and have accrued if such part of the said 

Inquiry as to t*i i \ • r^ 

what amount of testator s rcsiduary personal estate, not being Government 3^ /^er 
dividends per- cent, stock, and the produce of such residuary personal estate, had 

sonal estate . . 

would have been laid out in the purchase of Government 3^ per cent, stock at 
pr uced, ^j^^ death(a) of the testator ; and also what dividends the same would 

If invested in i . i . 

stock at death have produced if laid out at the end of twelve months after the death 
whaT^f soi^** of the Said testator, and that your suppliant may be declared enti- 
vested one year tied, during his life, to the income of the said testator's residuary 
death. personal estate ; and that all proper directions may be given for the 

That plaintiff purpose of ascertaining the sum due to your suppliant in respect of 
tiUedforiifeto ^^^^ incomc ; and that your suppliant may have such further and 
the inconoe from other relief in the premises as to your Lordship shall seem meet, 

such residue. , '^ ^ ^ , *^ 

and the circumstances of this case may require. 

(a) The period from which interest will be given to the tenant for life 
of a residue, depends upon the intention of the testator and the situation 
of his assets. If there be a direction in the will that the interest shall ac- 
cumulate, and be laid out, with the principal, in the purchase of land, the 
tenant for life is generally entitled to interest from the end of a year after 
testator's death ; Sitwell v. Bernard, 6 Ves. 520 ; and see 1 Hov. Sup. 623 ; 
and sometimes from the conversion ; Gibson v. Bott, 7 Ves. 89. But upon 
such part of the residue as was invested at testator's death, interest is given 
to the tenant for life from the death of the testator ; Angerstein v. Martin, 
Turn. & R. 282 ; Hewitt v. Morris, ib. 241. 
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CONTENTS: 



Expre9$ Druiti, 

Implied TVusts, 

Retulting TVusti, 

Constructive TruMtg, 

TruMtee of Equity, 

BilU to recover trust Estate, 

Words of Request may create a Trust, 

Other kinds of Bills against Trustees, 

BiUs to mtikeTrustee answer for Breach 

of Trust, 
Office of Trustee. 
Effect of Acceptance of Thut, 
Trustee distinguished from Executor, 
Duties of Trustee, 
Trustee mag do what Court would do. 
Trustee should not act after Bill filed 

for Execution of the Trust, 
How far Court will control DiscretUm 

of Trustee, 
Defences to Suit for Breach of Trust, 
Contribution among Parties liable. 
Acquiescing Cestui que Trust, 
Evidence of due Application, 
Want of Title in PlainHff, 



Bills to remove Trustees. 

Trustee removed. 
By Consent, 

By Execution of Power m Inatntmeni, 
By the Court, 

Bills for Removal by Cestui que Trust, 

Bills for Removal by Trustee. 

Frame of Bill, 

Costs on RemovaL 

Petitions under ** Trustee Act" for Re- 
moval of Trustee. 

23nd Section of *• Trustee Act," 

Requisites to bring the Case within this 
Act, 

Trustee appointed on Petition^ notwith- 
standing defective Power in the Instrw- 
ment. 

Original Number of Trustees may he ex- 
ceeded. 

Where Executor is Trustee within the 
Act, 

Trustee becoming Bankrupt, 

Sections of the *' Trustee Act" consi- 
dered seriatim. 



A trust may be created either by act of the party or by operation of law. Trusts created 
Trusts created by act of the party are : by act of the 

I. Express trusts, when there is a declaration in terms of the party^s in- P^'^y ' 

tention, as when land is conveyed or devised to a trustee on trust to sell. ' 

In the Statute 3 & 4 Will. IV. c. 27, s. 25, the expression " express 

trust," appears to be used in opposition to '^coustructive trusts," rather than 
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which, if relai- 
iog to land, 
must be bj 
-vrriting, and 
signed. 



or implied ; 

as in the ease of 
a sale -without 
conTeyance ; 
or charge of 
debts. 

Trusts created 
by operation of 
law are — re- 
sulting trusts, 

as when land is 
conveyed to a 
trustee without 
trust declared, 

or where land 
is purchased in 
name of an- 
other ; 

and such trusts 
may be rebutted 
by parol evi- 
dence : 



or constmctiTe 
trusts; 



as in 
graft 



of 



Trusts by ope- 
ration of law 
may be created 
without writ- 
ing. 

Trusts are cog- 
nisable only in 
Equity. 

Trustee of 
Equity how tax 
regarded. 



to '< implied trusts ;" see Salter v. Kavanagh, 1 Dru. & Wal. p. 687 ; 
Beckford v. Wade, 17 Ves. 87; Townshend v. Townshend, 1 Cox, 28. 

By the enactment of the Statute of Frauds, 7 Will. III. c. 12, s. 4, Ir., 
all declarations of trusts of lands, including chattels real, shall be by wri- 
ting, signed by the party. 

Any language, shewing the intention of the party who has power to dis- 
pose of the fund, however untecbnical such language may be, will be a valid 
declaration of trust. 

II. Implied trusts, where the manifestation of intention on the part of 
the person who has power to dispose of the property, is not in express 
terms, but indirectly. Thus the vendor is a trustee by implication for the 
vendee, after contract for sale of an estate. So when a testator has charged 
his estate with debts or legacies, the heir or devisee is by implication a 
trustee for the creditors and legatees. 

Trusts created by operation of law are : 

I. Resulting trusts, which occur in two cases, viz., 

1. Where there is a valid disposition of the legal, but not of the equi- 
table estate in the fund; for example, where land is conveyed to a 
trustee, without a declaration, or with only a partial declaration of the 
trust. 

2. Where a purchase of real or personal estate is made in the name of 
a stranger. 

Where two persons join in a purchase, a trust results to each of them, 
in proportion to the amount of purchase-money paid by each. 

A resulting trust may be rebutted by parol evidence to the contrary. 
If a purchase be made by a father in the name of a child, the trust will not 
result ; but the presumption in favour of an intention to advance the 
child may be rebutted by parol evidence ; and this doctrine is not conOned 
to the case of a child, but is extended to purchases in the name of a wife, 
grandchild, or illegitimate child. 

II. Constructive trusts are, where a person 611ing a fiduciary character, 
or having a partial interest in land, uses his influence to procure an estate 
or interest for himself; in such cases he will be deemed in Equity a trustee ; 
thus, a trustee of a leasehold procuring a lease to himself, the new lease 
will be decreed a graft, see ante, p. 869 ; so, a person improperly procuring 
a conveyance, may be deemed a trustee by construction for the rightful 
owner. 

By the Statute of Frauds, 7 Will. III. c. 12, s. 5, trusts by implication, 
or construction of law, are to be of like force as if the Statute had not been 
made. Therefore such trusts may be created without any writing signed 
by the party. 

From the foregoing observations it may be collected, that trusts are the 
creatures of Courts of Equity, and are not cognizable either in the common 
Law Courts or in the Spiritual Courts. 

Generally speaking, the Courts will not recognize any estate intervening 
between the legal estate of the trustee, and the beneficial interest of the 
cestui que trust. 
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If land be conveyed in fee to A., in trust for B., and then B. grants his 
equitable estate to C, in trust for D. ; in such case B. and C. have no estate 
or interest at Law or in Equity, and A. is trustee for D. Hence we have 
seen that trustees of an Equity are not, in general, necessary parties to a 
suit, ante^ p. 84. 

But, if necessary, the intervening trustee may have the legal estate vested 

in him, Poole v. Pass, 1 Beav. 600 ; v. Walford, 4 Kuss. 872 : and 

the equity of redemption of a mortgagor is in Equity regarded as the estate 
in the land, so that the trustees of that equitable estate ought to be brought 
before the Court as well as the mortgagor. 

It is a maxim in Equity, that a trust shall never fail for want of a trustee ; Tnist never 
it will be carried into execution against the person who has the legal estate, ^^^ ^^^ ^^t 
unless the interference of the Court is prevented by want of certainty in the ^ ^* 

terms of the creation of the trust, or by the want of consideration for its 
creation. 

When the owner of a property, intending to dispose of it by his will in Bin against a 
favour of a particular person, or class of persons, instead of directly devising truitee bj im. 
to such person or class of persons, suffers the legal estate to pass to his heir P"^^^>^° to re. 
or devisee, yet if the testator has sufficiently manifested his intention, the estate, 
intention will be effiectuated by a Court of Equity : in such a case the object 
of the testator's bounty may, if necessary, file his bill, in the nature of an 
equitable ejectment, against the heir or devisee, to enforce execution of the 
trust, praying that the defendant may convey to him the trust estate, ac- 
count for the profits thereof since the testator's death, and give him up pos- 
session. 

Generally speaking, words of request, of recommendation, or expressing Trust created 
belief or confidence, that the person who takes the legal estate will dispose ^7 words of re- 
ef it in the manner pointed out by the testator, are considered imperative, ^™r^*!^\'**° 
and, therefore, in a will, are sufficient to create a trust, where the pro- will, 
perty to be given is defined with certainty, and the persons to take it are also if the fund and 
defined with certainty ; Cruwys v. Colman, supra, (9 Ves. 319). the objecu be 

But the subject matter, the situation of the parties, and the probable in- ^^ °* 
tent ion, may be taken into consideration, and control the construction, 
Meggison v. Moore, 2 Ves. Jr. 680 ; and although, where the trust is clear, 
the difficulty of its execution will not prevent its being enforced, Malone v. 
O'Connor, LI. & G. temp. Plunket, 465 ; yet if the trust be not clear, such 
difficulty may furnish an argument that no trust was intended, Morice v. 
Bishop of Durham, 10 Ves. p. 586 ; Malone v. O'Connor, mpra^ p. 478 ; 
and in the later cases it will be found, that the Courts rather lean against 
the construction which raises a trust in cases of this nature, Sale v. Moore, 
1 Sim. 584; Id. 566; Woolmore v. Burrows, 1 Sim. 512; Knight v. 
Knight, 3 Beav. 148 ; see Lewin on Trustees, p. 66 (2nd Ed.) ; LI. & G. 
temp. Sugden, 175, note; Raikes v. Ward, 1 Hare, 445; 1 Jarm. Wills, 334. 

The cestui que trtut may file his bill to compel his trustee to assert his Bill to compel 
legal title to renew a leasehold interest, or otherwise to act in execution of tnutee to act. 
the trust, Kirby v. Mash, 8 Y. & Col. (Exch.), 295 ; but see Lee v. Young, 
supra (2 Y. & Col. C. C. 532). 
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Bill to restrain 
trustee from 
acting impro- 
perly. 

BiUtofoUowl 
tlie trust estate 
improperly 
couTeyed away. 



Bill to attach 
the property 
purchased with 
trust money. 



Billtosetaride 
■ale to trustee. 

Bill against 
trustee in case 
of breach of 
trust. 



Acceptance of 
trusts necessary 
to constitute a 
trustee. 



Trustee cannot 
direst himself 
of responsibili- 
ty by renuncia* 
tion, assign- 
ment, 

or delegation ; 



The cestui que trust may 61e his bill for an injunction to restrain his 
trustee from committing a breach of trust, Balls v. Strutt, 1 Hare, 146. 

Cestui que trust may file his bill for the purpose of following the trust 
estate, after a wrongful conveyance of it, either without consideration, or 
to a purchaser with notice of the trust, or to a purchaser without notice, 
claiming under a subsequently registered deed ; and this even though the 
instrument creating the trust be merely articles of agreement ; for, as we 
have already had occasion to observe, an equitable instrument, if registered, 
will, by force of the Irish Registry Act, have priority to an actual convey- 
ance to a purchaser without notice ; see ante^ p. 42 ; and in addition to the 
cases there, see Duchess of Chandos v. Brownlow, 2 Ridg. P. C. 845 ; 
Latouche v. Dunsany, 1 Sch. & Lef. 159 ; ib. 878 ; Thompson v. Simpson, 
1 Dru. & War. p. 485. 

A purchaser will not be bound by notice of a doubtful Equity, Cordwell 
V. Mackrill, Amb. 515 ; Parker v. Brooke, 9 Ves. p. 588 ; Green v.Pulsford, 
S Beav. 70 ; but see Thompson v. Simpson, supnif where the rule is better 
stated thus : The Court will not, after a great length of time, fix on a pur- 
chaser a construction of a difficult instrument, which might, as between the 
original parties, have been the true construction. 

So also a cestui que trust may file his bill, for the purpose of attaching 
the property into which the trust fund, so far as it can be traced, has been 
wrongfully converted, Liebman v. Harcourt, 2 Mer. 518. 

Thus, if a trustee of a money fund purchase an estate with it, the cestui 
que trust may sue for the money, or the estate, at his option. 

We have seen that a cestui que trust may file a bill to set aside the sale, 
where a trustee purchased from himself. 

In preparing a bill against trustees for a breach of trust, it is necessary 
that the Draftsman should bear in mind the general principles by which 
Courts of Equity are governed in such cases : a brief notice here of some 
of the most prominent of those principles will not, therefore, be irrele- 
vant. 

It may be premised, that a party who has neither executed the instrument 
by which the trust was created, nor accepted the trust, is not regarded as a 
trustee at all ; Townson v. Tickell, 8 B. & Aid. 81 ; Mitchell v. Nixon, 1 
Ir. Eq. R. 155. But in the absence of a disclaimer, the trustee may be 
presumed to have accepted the trust. 

Having once accepted the trust, however, by executing the instru- 
ment creating it, or doing any other act that could be construed an 
acceptance, a trustee cannot afterwards discharge himself from liability, 
by renunciation, assignment, or otherwise, without obtaining the sanction 
of a Court of Equity ; Chalmer v. Bradley, 1 Jac. & W. at p. 68 ; Doyle v. 
Blake, 2 Sch. & Lef. at p. 245 ; Anon. 4 Ir. Eq. R. 700 ; even though he 
assign to his co-trustee in perfect good faith ; Wilkinson v. Parry, 4 Russ. 
272. Neither can he delegate the trust to another, but will still continue 
responsible to the cestui que trust, although the person deputed may have 
acted in all respects as if he bad been originally named trustee ; Adams v. 
Clifton, 1 Russ. 297 ; Kilbee r. Sneyd, 2 Mol. at p. 199. But if the dele- 
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gation be in conformity with the directions of the person by whom the trust unless made in 
was created, the case would be different ; Kilbee v. Sneyd, tupra ; or if pursuance of 
the delegation were merely such as was necessary in the ordinary course of • ' u .^i 
business ; Clough v. Bond, 8 Myl & Cr. 490. ^jLl regul 

Where there are more trustees than one, they all form, as it were, but lar course, 
one collective trustee, and must therefore all join in execution of the duties office of trus- 
of the office ; Doyly v. Sherratt, 2 £q. Ca. Abr. 742. But in trusts of a tees is a joint 
pubUc character, the act of the majority of the trustees will bind the rest; office, therefore 
Wilkinson r. Malin, 2 Tyr. 644. i;;',;?^".^ 

On the death or disclaimer of one or more trustees, a trust, if coupled bj all of them ; 
with an interest, vests in the survivors; but a bare auiho%*ity committed to unless in public 
several persons, is determined by the death of any one of them ; Attorney- trusu, in which 
General v. Gleg, 1 Atk. 356. See also Browell v. Reed, 434, and cases will'bi^d'tbe^ 
there cited. rest ; 

As a general rule it may be stated, that trustees are not held responsible and the office 
for the acts of their co-trustees ; Leigh v. Barry, 3 Atk. 583 ; nor will the will survive, 
circumstance of having joined in the receipt pro forma make any differ- ^^ * thori- 
ence, since trustees must all join, as we have seen, in order to give a valid tj. 
discharge ; Leig v. Barry, sup. ; Sadler v, Hobbs, 2 Bro. C. C. 114. But », . 
in such case it lies upon the trustee to shew that the money acknowledged responsible for 
to have been received by all, was in fact only received by one ; Brice v. acts of oo-trus- 
Stokes, 11 Ves.319. *^- 

And here it may be useful to notice the difference between co-trustees Distinction be- 
and co-executors. The office of the latter is joint and several, and the act tween co-trus- 
of any one co-executor is valid, for each of them has absolute control over q^u^^^ 
the assets. 

If an executor prove the will, and interfere no farther than is necessary 
to enable the acting co-executors to administer the estate, he shall not an- 
swer for a breach of trust by the acting executors ; as where the executors 
join in selling out stock, if the produce be required to pay debts and lega- 
cies, and is paid to the acting executor for the purpose of being so applied, 
the other shall not be answerable, unless he stood by and saw a breach 
of trust committed by his co-executors ; Terrell v. Mathews, 5 Jur. 1074 ; 
Williams v. Nixon, 2 Beav. 472; Booth v. Booth, 1 Beav. 125; and see 
Bacon r. Bacon, 5 Ves. 331. 

The receipt of one executor is a sufficient discharge, therefore if both 

join both shall answer for misapplication, unless their joining was merely 

proforma^ and a nugatory act, as, for instance, where the receipt was signed 

by one executor after the money had been paid to the other ; Walker v. 

Symonds, 3 Sw. p. 64. 

On the other hand, the receipt of one co-trustee is not a discharge, there- 
fore mere junction in a receipt will not make a trustee responsible for breach 
of trust by his co-trustee. But, generally speaking, the rule is the same as 
to co-trustees and co-executors, each is liable for his own acts only ; so that indemnity 
the effect of the indemnity clause usually inserted in trustee deeds is only cf«««« inopera- 
that of apprising the trustee of the law of the Court on the subject. 

It will generally be found that where an executor or a trustee is fixed 
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with liability tor the loss of trust money he never received, his liability 

arises not by reason of his having joined in the receipt, but by reason of his 

having neglected, before the money was paid, to inquire into the necessity 

of raising it, or else by reason of his having neglected, after the money was 

paid, to see to its due application. See further on this subject 9 Jarm. 

Conv. (3rd ed.) 718 to 727. 

Trustee bound With respect to a trustee's duties, it may be noticed that a trustee must 

to be active io not allow the trust funds to remain in the hands of his co-trustee beyond a 

fundT*^*™' reasonable lime ; Walker v, Symonds, sup. (3 SwansU 1) ; or delay to take 

active measures for the protection of the trust fund, after having become 

conusant of a breach of trust having been committed by him ; Williams v. 

Nixon, sup. (2 Beav. 472). He may file a bill even against the cestui que 

trust to recover the trust fund or securities ; Bridget v. Hames, 1 Col. 72. 

Must not de- Courts of Equity strictly adhere to the principle of not allowing a trustee 

rive profit or to derive auy emolument or advantage from the administration of the trust ; 

*dvmnt«ge from Webb v. Earl of Shaftesbury, 7 Ves. 480 ; Hutchinson v. Morritt, 3 Y. & 

' CoL (Ex.) 547 ; and therefore a trustee trading with the trust estate, must 

by iMjimg up account for the profits ; Fosbrooke v. Balguy, 1 Myl. & K. 226 ; and a trua- 

debts, &c., tee buying up incumbrances charged upon the trust estate, for a less sum 

than is actually due thereon, will not be allowed to derive any advantage 
from such purchase ; Ejp parts Lacey, 6 Ves. 625 ; Morret v. Paske, 2 
Atk. 52 ; and this principle applies to all persons clothed with a fiduciary 
character, as attorneys, guardians, heirs-at-law, executors, and (semble) 
temporary owners of the estate ; Hill v. Brown, 6 Ir. Eq. R. 403 ; 2 Sugd. 
Vend. 432 (10th ed.) ; 5 Jarm. Byth. (3rd ed.) 455 ; Moore v. Frowd, 3 
Myl & Cr. 45, and cases there cited ; Eraser v. Palmer, 4 Y. & Col. (Ex.) 
515; but the general rule may, of course, be controlled by the express di- 
rections of the party by whom the trust was created ; Robinson v. Pett, 3 
P. Wms. 249 ; Willis v. Kibble, 1 Beav. 559 ; and a trustee may enter into 
astipulation even with the Court itself, which will entitle him to remunera- 
tion ; Morison t^. Morison, 4 Myl. k Cr. 215. 
or by porohas* It has been settled that a trustee for sale may not purchase from himself, 
ing from him. f^^ ^y g^ doing he would derive a personal benefit from the influence and 

information he possesses as trustee, and his duty as trustee would conflict 
with his interest as a purchaser, so that the transaction is altogether pro- 
hibited ; James, ex parte^ 8 Ves. 337. The trustee may indeed purchase 
from his cestui que trusty but even there the relation of trustee and cestui 
que trust must first be dissolved, and the transaction is regarded with the 
utmost jealousy ; if any the slightest advantage have been taken by the 
vendee, the sale will be set aside, provided a bill for the purpose be filed iu 
reasonable time, and the sale were not previously deliberately confirmed ; 
Morse v. Royal, 12 Ves. 855. 
Most take same ^ trustee is bound to take the same care of the trust property that a 
pn>pertT as of prudent man would take of his own ; Massy v. Banner, 1 Jac. & W. 241 ; 
his own ; 9 Jar. Byth. (drd ed.) 713. Thus, with a view of placing the trust fund in 

a state of safety, the trustee is bound to call it in if outstanding on improper 
security ; - Tebbs i;. Carpenter, 1 Mad. 290. 
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Where the trust money cannot be applied, within a short time, to the most invest 
purposes of the trust, the trustee is bound to make it productive, by invest- within reasona- 
ing it in some proper security ; but he will not be justified in taking it upon ^J^*iT**°^°^ 

himself to lend on personal security ; Holmes v. Drins, 2 Cox, C. C. 1 ; ^ ' , 
r . 1 • 1 1 . . 1 1 . . . ,. °ot personal, 

(even though he be authorised to place out the money at interest, a^At^atx- 

cretion ; Pocock o. Reddington, 5 Ves. 794) ; or in trade ; Cock v. Good- 
fellow, 10 Mod. 489 ; nor in the stock of any private company, not even in nor priyate, 
bank stock ; Howe v. Earl of Dartmouth, 7 Ves. 137; nor in public secu- 
rities which are not Government securities $ Sampayo v. Gould, 12 Sim. 426; 
nor will the term <* Government securities'' admit of its being invested in- 
Exchequer bills; Ex parte Chaplin, 8 Y. & Col. (Ex.) 397; and where 
trustees are empowered to invest in real securities, they ought not to ad- 
vance more than two-thirds of the actual value of the estate, if freehold 
lundy and if hotues, not so much ; Stickney v, Sewell, 1 Myl. & Cr. 8 ; 
King V. Smith, 2 Hare, 239. Indeed, in the absence of an express power, but in Govern- 
the only safe and unobjectionable investment would be in Government ^^^^ funds; 
funds. In England, the three per cent, bank annuities are selected as being 
least liable to redemption; Holland v, Hughes, 16 Ves. Ill ; Trafford v. 
Boehm, 3 Atk. 440 ; and in this country the Government three and a quar- 
ter per cent, slock are selected for the same reason. However the general 
rule as to investment in Government funds may be controlled by the mani- unless contrary 
£est intention of the testator ; Caldecott v. Caldecott, 4 Mad. 189 ; and intention ap- 
trustees are not bound immediately to call in money which they find placed ^^^' 
out on good security ; Sadler v. Turner, 8 Ves. 617; Angerstein v. Martin, Money out- 

Turn. & Russ.232; on the contrary a Court of Equity will not permit a real «t*«f»n«on 

I 11 1 • .1 . . 11. 1 1 • i. 1 i Roo^ real secu- 

security to be called m without an inquiry whether it would be for the be- rity not to Im 

nefit of all parties interested; Howe v. Earl of Dartmouth, sup. (7 Ves. 137). called in 

If a trustee, without having any object connected with the trust, and there- ^****<>*>t inqd- 
fore in violation of his duty, sell out stock, he will be compellable, at the 
option of the cestui que trust, either to replace the specific stocky or to ac- *'™* of selling, 
count for the proceeds of the sale, with interest, at a reduced rate if the breach of trust, 
case be one of mere negligence, or the full rate if it be a case of gross 
negligence, or corruption ; Bostock v. Blakeny, 2 Bro. C. C. 653 ; O'Brien 
V. O'Brien, 1 Mol. 533 ; Crackelt v. Bethune, 1 Jac. & W. 586 ; and in 
some cases the Court will go so far as to direct rests to be made in such 
manner as to have the effect of charging the executor with compound inte- 
rest ; Raphael «. Boehm, 1 1 Ves. 92 ; but this decision has been observed 
upon as severe ; see Tebbs v. Carpenter, 9up. (1 Mad. 290). 

A trustee distributing trust funds is bound to take care that they go into Trustee bound 
the hands of persons who are legally entitled to receive them, and mere ^ ***/"a^'H 
mistake as to the right of parties will not exonerate the trustee if a loss ac- buted« 
crue from such mistake, although he may have acted under the advice of 
counsel ; Doyle v. Blake, 2 Sch. & Lef. 243 ; but the Court will sometimes 
take this latter circumstance into consideration in deciding the question of 
costs; Angierv. Stannard,3 Myl. &K. 566; and see Vez v. Emery, 5 Ves. 141. 
A trustee is of course bound to fulfil to the utmost of his power the in- 
tention of the party by whom the trust was created, aitd therefore if the' 
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How far trng- trust property consist of renewable leaseholds, and that the intention to have 
tees are bound j[,g interest kept renewed clearly appear on the face of the instrument, and 
newals. ^^^^ '^® trustee have funds in his power sufficient for the purpose, as it is 

clearly his duty to renew, he will be held responsible for neglecting so to 
do; Lord Montford v. Lord Cadogan, 17 Ves. 488; S. C. 19 Ves. 638; 
and a direction to renew from time to time ** as occasion may require, and 
as the trustees may think proper," does not give the trustees an arbitrary 
power of renewing or not, but the clause only means as they may think 
proper for the interests of the cestui que tmst, to relieve the trustee from 
the necessity of submitting to exorbitant demands ; Milsington v. Mulgrave, 
3 Mad. 491 ; but it has been held that the mere interposition of a trustee 
in a settlement, without any express direction as to renewals, will not make 
it obligatory on trustees to renew ; OTerrall v. O'Ferrall, LL & Goold, 
temp. Plunket, 79. 
Trustee may do With respect to the power of a trustee, it may be laid down as a rule, 
wiihoat suit that what is compellable by suit is equally valid if done by the trustee with. 

don'^b'^'^iX ^"^ ■"*^' ^**^® ^' ^*'^°' ^ ^''"- ^^^' ^®® V. Brown, 4 Ves. p. 868. 

Thus, for example, a trustee may allow a maintenance out of the interest of 

a legacy, or advancement out of the principal, where the Court would 
but cannot act ^^ ^^ > ^^^ ^^^ institution of a suit takes the case out of the hands of the 
after suit insti* trustee, and transfers it to the Court; Walker v. Smallwood, Amb. 676^ 
tuted. Mitchelson v. Piper, 8 Sim. 64 ; Attorney- General v. Clarke, 1 Beav. 467. 

Every subsequent act of the trustee ought to be done under the authority 

of the Court ; for instance, a trustee for sale cannot sell after bill filed for 

execution of the trust. 
The Court wiQ Where trustees were empowered to invest the fund in freehold or lease- 
not, without hold property, and declined to comply with the request of the tenant for 
^ntr^the ex- ^'^® ^® invest in leasehold, the Court would not compel them so to do, the 
eroise of a dis- power appearing to be discretionary, and the discretion not corruptly exer- 
oretionary cised ; and see Kennedy v, Turnley, 6 Ir. £q. R. 399, and Lee v. Young, 

power. 2 Y. & Col. C. C 632, as to how far the Court interferes to control the 

exercise of a power to appoint new trustees. 

Breach of trust Breach of trust is a specialty debt if the trustee have by deed covenanted 

r h^ *^^^^^ ^^ perform the trust ; otherwise it is but a simple contract debt. 

^ ^f«. .. Each trustee is personally liable to the cestui aue trust for the whole loss ; 

Contribution. , , , *^ fit • • • i . .t • • 

Interest of ^ between the trustees liable, each is entitled to contribution from the 

acquiescing est- Others ; and the estate of a cestui que trusty who, being aware of the mate- 
tui que trust rigi facts, has assented to the breach of trust, is the primary fund to make 
for'b^h"©'?** «^^ ^**® ^^^ 5 Trafford v. Boehm, 3 Atk. 440; Montfort v. Cadogan, 17 
trust, Ves. 485 ; 19 Ves. 635 ; 2 Mer. 3 ; Jacob v. Lucas, 1 Beav. 436 ; and see 

and may be ap- |^ 576 and 125 ; and where a partial owner of the trust fund was a party 
P b.^**Jros?' con*^®*^"®^ *" ^**® breach of trust, the trustees may apply his interest in the 
tees. fund to make good the loss ; Priddy v. Rose, 3 Mer. p. 105 ; Woodyatt v. 

Grresley, 8 Sim. 180, and semble a trustee cannot by contract waive his right 
to resort to the interest of the partial owner of the trust fund, since the effect 
of allowing such waiver to be enforced would be to lessen the security of 
the cestui que truiis ; Fuller v. Knight, 6 Beav. 205, 
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A cestui que trust who previously, and with full knowledge of the material S"«t for breach 
facts, assented to the hreach of trust, or subsequently acquiesced in or con- . ^^i^^j^^J^ 
firmed it, of course cannot sue the trustees for the consequences of such that plaintiff 
breach of trust ; Walker v. Symonds, sup. (3 Sw. p. 64) ; Wedderburne v. preTiously as- 
Wedderburne, 4 Myl. & Cr. 41. But it should be remembered, that fe- J^^^^^" 
mss covert and infants, while under disability, are incapable of assenting to, ced or confirm- 
acquiescing in, or confirming a breach of trust ; Cocker v. Quayle, 1 Russ. ^ it ; 
& MyL 5d5. See 9 Jar. Byth. (Srd ed-) 727. 

A trustee charged with a breach of trust may discharge himself so far as or by oTidence 
he can shew the trust fund to have been duly applied ; Underwood v. Ste* ^^ ^^^ applica- 
vens, 1 Mer. 712; Shipbrook v. Hinchinbrook, 11 Yes. 252; Brice v. ^''°' 
Stokes, 11 Ves. 319 ; Williams v. Nixon, sup. (2 Beav. 472). 

In order to make trustees answer for a breach of trust, it is not enough or by want of 
for the plaintiff to shew the breach of trust, and that he is injured thereby ; **^1« '" plaintiff 
it must further appear that the plaintiff is entitled to call the trustee to ac- tee^ to accoimtT 
count. Thus, where a trustee to preserve joins in destroying contingent 
remainders created by a settlement, this may be a breach of trust, and all the 
remainder-men may be injured by it, yet it has been held, that none can 
complain of it but the first and other sons of the marriage, for they alone 
are the immediate objects of the settlement, and directly within the conside- 
ration of it ; Tipping v, Piggot, Gilb. Eq. Ca. 34 ; Moody v. Walters, 16 
Ves. pp. 312, 313 ; Jer. Eq. Jur. 152. 

There are three modes by which a trustee may be removed from his Tmstee re- 
office: "^^"^' 

1. He may retire with the consent of all the cestui que trusts^ if all be in by cooient ; 
existence and free from disability. 

2. He may retire by virtue of a special power contained in the instrument ^7 Tirtue of a 
creating the trust : in such case it is of course incumbent on the retiring P^^®'' '» 
trustee to see that the terms of the power are strictly complied with ; other- 
wise his responsibility continues, while the new trustee is incapable of exer- 
cising the power with which, if properly appointed, he would be invested ; 

Sharp V. Sharp, 2 B. & Aid. 405 ; Morris v. Preston, 7 Ves. 547; In re 
Roche, 2 Dru. & War. 287; Wilkinson v. Parry, sup. (4 Russ. 272); 
Ex parte Davis, 2 Y. & Col. C. C. 468. Pending suit to administer the 
trust fund, the power cannot be exercised without the sanction of the Court ; 
Attorney. General v. Clack, 1 Beav. 467. 

If there be neither the consent of the cestui que trusty nor a power con- o^ ^7 ^^^ 
tained in the instrument, the removal of the trustee can only be effected by ^^ ' 
the authority of a Court of Equity ; for which purpose a bill must be filed, 
unless there be a suit already instituted in relation to the trust fund, or 
unless the case come within the provisions of the *' Trustee Act," commonly 
caUed *« Sugden's Act" (11 Geo. IV. & 1 Will. IV. c. 60). 

Where there is in the instrument creating the trust a power authorizing 
the appointment of new trustees in case the old trustee shall desire to be 
discharged, the trustee may retire when he pleases, at the expense of the 
trust estate. 

The Court will not authorise the insertion of a clause in the instrument 

2h 
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by which the trust is created, empowering the new trustees to appoint others 
in their room ; Brown v. Brown, 8 Y. & Col. (Ex.) 895. 

The cestui que trust may file a bill for remo?al of an old trustee, and for 
the appointment of a new trustee in his place, if reasonable cause can be 
shewn ; for instance, if the old trustee refuse to act, or become bankrupt, 
or abscond, or otherwise become incapable of acting in, or disqualified for 
the office. So also if the old trustee should die, or should commit a breach 
of trust, or misconduct himself as trustee ; Bainbrigge v. Blair, 1 Beav. 
495; In re Roche, sup. (2 Dru. & War. 287). 

And if a suit be pending in respect to the trust fund, anew trustee would, 

if necessary, be appointed on motion ; v. Robarts, 1 Jac. & W. 251 ; 

or rather a reference would be directed to a Master to approve of a proper 
person to be a trustee, for without such reference the Court will not usually 
appoint a trustee ; In re Roche, sup. (2 Dru. & War. 287). 

A bill for removal of trustees may also be filed by the trustees themselves 
or by one trustee against the remaining trustee or trustees and the cestui 
que trusts; but a special case must be made to induce the Court to remove 
a trustee at his own request ; Goddart v. Hawksley, 3 Law Rec. N. S.262. 
It sets forth the instrument creating the trusts, so far as relates to the trusts, 
and states that the instrument did not contain a power to change the trus- 
tees, and having stated the circumstances which render it desirable that a 
new trustee should be appointed, and interrogated to the material facts, it 
prays that it may be referred to the Master to approve of a proper person 
or persons to act as trustee or trustees, and that the person or persons in 
whom the trust estate is vested, may join in assigning the trust premises to 
the new trustee or trustees, jointly with the continuing trustee, or solely, 
as the case may be, and thereupon that the retiring trustee or trustees may 
be discharged (in a proper case), and may be allowed their costs out of the 
trust funds. 

When the trustee retires from necessity, or upon good grounds, his costs 
will be allowed as a matter of course, out of the trust funds ; Coventry t;. 
Coventry, I Keen, 758 ; and where there is a fund under the control of the 
Court, the costs will be allowed as between solicitor and client ; Edenbo- 
borough V, Archbishop of Canterbury, 2 Russ. 93 ; Mohun v» Mohun, 1 
Swanst. 201 ; Moore v. Frowd, sup, (3 Myl. & Cr. 45). 

However, a trustee will not get his costs if he retire without good reason; 
and of the sufficiency of the reason it will be for the Court to judge; How- 
ard V, Rhodes, 1 Keen, 581 ; Greenwood v. Wakeford, 1 Beav. 576 ; and 
if the misconduct or neglect of the trustee have occasioned the suit, he may 
have to pay the costs in whole ; Kirby v. Mash, 3 Y. & Col. (Ex.) 295; or 
in part ; Pocock v, Reddington, 5 Ves. 794 ; but misconduct, if only slight, 
will not in general disentitle a trustee to his costs ; Bennett v. Atkins, 1 
Y. & Col. (Ex.) 247 ; Bailey v. Gould, 4 Y. & Col. (Ex.) 221 ; Fitzgerald 
r. Pringle, 2 Mol. 534. 

We now proceed to consider in what cases the sanction of the Court 
for the removal of a trustee may be obtained without a bill being filed for 
the purpose^ by meaus of a petition under the Stat. 1 Will. IV. c. 60. 
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The Statute I Will. IV. c. 60, s. 22, is as follows : Section 22 of 

" And whereas cases may occur, upou applicatious by petition under this *^® "Trustee 
Act for a conveyance or transfer, where the recent creation or declaration 
of the trust or other circumstances may render it safe and expedient for 
the Lord Chancellor, intrusted as aforesaid, or the Court of Chancery (as 
the case may require), to direct by an order upon such petition, a convey- 
ance or tramfer to be made to a new trustee or trustees, without compelling 
the parties seeking such appointment to file a bill for that purpose, although 
there is no power in any deed or instrument creating or declaring the trusts 
of such land or stock, to appoint new trustees ; Be it therefore further en- 
acted, that in any such case it shall be lawful for the Lord Chancellor, in- 
trusted as aforesaid, or the said Court of Chancery, to appoint any person 
to be a new trustee by an order to be made on a petition to be presented 
for a conveyance or transfer under this Act, after hearing all such parties as 
the said Court shall think necessary ; and thereupon a conveyance or trans- 
fer shall and may be made and executed, according to the provisions here- 
inbefore contained, to or so as to vest such land or stock in such new trus- 
tee, either alone or jointly with any surviving or continuing trustee, as 
effectually and in the same manner as if such new trustee had been appointed 
uuder a power in any instrument creating or declaring the trusts of such 
land or stock, or in a suit regularly instituted." 

In order to determine whether a case is proper for a petition under this Trustee will 
section, the Pleader must have regard to the following points, viz. : °^* ^® appoint- 

1. The Court has no jurisdiction under this section, to appoint new trus- under this sec- 
tees, unless the party has a right to apply by petition under the former tion, 
sections of the Act, that is, unless a conveyance or transfer be required, unless where a 
which cannot be procured by reason of disability in the trustee, he being an co^^y^nce, &c. 
infant, a lunatic, absent beyond sea, &c. ; In re Fitzgerald, LI. & G. temp, f^„^ ispre- 
Sugden, 20 ; JSr parte Coyne, LI. & G. temp. Plunket, 134 ; /n re Earl of Tented bj disa* 
Mayo, t6. 118 ; Harte v. Ffrench, 2 Dru. & War. 292 ; In re Faireswell, W/«Vy in the 

rt ¥ • -I t\Q^ trustee. 

2 Jurist, 987. 

The title of the Act shews that it was passed to amend the laws respect- 
ing conveyances and transfers of estates and funds vested in trustees ; and 
the recital in this 22nd section confines the jurisdiction to cases in which 
application is made, under the Act, for a conveyance or tranefftr. If, there- 
fore, no conveyance be required, although for some other purpose the ap- 
pointment of a new trustee may be necessary ; In re Down, 2 Jur. 886 ; 
or if a conveyance be prevented not by the disability of the trustee, but only 
by his refusal to act, there the appointment of new trustees, in a case where 
there is no power given by the instrument, can only be procured by a bill; 
In re Pennefather, 2 Dru. & War. 292; In re Hartford, »6. ; Harte v. Lord 
Ffrench, ib*i In re Hossford, I Jones, 550 ; Whitley v, Fishbourne, 4 Law 
Rec. N. S. 77 ; Clarke v. Wilson, H. & Jones, 424 ; and it seems that inca- 
pacity to manage business, not amounting to lunacy, is not such a disability 
as gives jurisdiction under the Act ; In re Wakeford, Jones & L. 2. 

2. The remedy by petition under this Act for the appointment of new 
trustees is inapplicablei uDlea the trust be simple, and the rights of the par- 

2 u 2 
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Nor unless the ties clear and plain : the legislature only contemplated as coining within 
IMtitioner*8 ti- ^j^jg 22nd section, cases, in which the recent creation of the trust, or other 
■imple. circumstances rendered it safe and expedient to appoint new trustees, 

without compelling the parties seeking such appointment to 61e a hill for the 
purpose ; for instance, the case of a recent trust, created within ten years, 
for A. for her separate use for life, remainder to B. in fee ; then, if the 
trustee has gone abroad, and no qtiestion can arise, the Court would, on 
petition, appoint a new trustee under the 22nd section, as well as direct a 
transfer under some of the other sections of the Statute ; ex parte Whitley, 
LI. & G. temp, Sugden, 23; In re Nichols, ib, 17; and see upon other 
sections the cases In re Merry, 1 Myl. k K. 677 ; In re De CUffbrd, 2 
Myl. & K. 624. If, therefore, there be an ambiguity iu the construction of 
the instrument creating the trust — if the title of the claimant be such as to 
Tequire investigation in the presence of the parties interested — or, finally, 
although the facts of the case clearly bring it within the provisions of the 
Act, yet if they are complicated in their nature, then the Court will compel 
-the party seeking the appointment of a new trustee to file a bill for the 
purpose ; Archer v. Roe, 3 Law Rec N. S. 172^ Whitley v. Fishbourne, 
«fip. (LI. & G. temp, Sugden, 23). 

It is true, as we have seen, that the Court has no jurisdiction to appoint 
trustees under the 22nd section, unless the applicant has a right under 
-the former sections to apply for a conveyance or a transfer, but then there 
may be many cases in which the party would have a right to apply by peti- 
tion under the 8th or some of the other sections for a conveyance or trans- 
fer, and yet the Court, in the exercise of the discretion given by the 22nd 
section, would not deem it either eafe or eoppedient to appoint a new trustee 
without a bill filed for the purpose. 
Nor ncless the 3. The Court has no jurisdiction to appoint a new trustee under the 22nd 
trustee have ao- section, unless there is a trust fund outstanding, vested in a trustee who 
trust. ^ ^^ accepted the trust; In re Clarke, 1 Jurist, 737. If the trustee has 

disclaimed the trust he is not a trustee, and therefore cannot be compelled 
to transfer the fund, which was never vested in him ; In re Greene, 3 Law 
Rec. N. S. 222; Jem. Sug. Act (2 ed.) 176; Mitchell v. Nixon, 1 Ir. £q. 
R. 155. But after a considerable length of time from the creation of the 
trust without a disclaimer, twenty or thirty years, e, ^., although the trus- 
tee has never acted, yet he will be presumed to have accepted the trust ; 
In re Uniackc, Jones & L. 1 ; In re Needham, ib. 34. 
Nor if trustee 4. The Court will not appoint a trustee under the 22nd section, if part of 

^^nd^n^be a** ^^® ^^^^^ ^""^ ^® '® circumstanced as to render it necessary to file a bill for 
pointeU by bill ^^^ appointment of trustees in respect to it ; the same persons ought to be 
onlj. trustees of every part of the trust property, and the Court will not appoint 

-trustees in a summary and irregular manner, when trustees must be ap- 
pointed in a regular way ; In re Anderson, LI. & G. temp. Sugden, 27. 
Trustee not The Court has frequently refused to appoint a trustee without a reference 

ujiallj appoint- ^^ ^j,^ Master; In re Roche,2Dru. & War. p. 290 ; but see Ex parte Shick. 
ed witnout a to* aoi "L't-i. % 1 

referenoe* ^ ^^^' ^^9 "^ which case, however, the petitioner was exclusively interested 

ia the trust fund ; see also Ex parte Ingersole, 2 Gl. & J. 230. 
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It may be further observed^ that the insecurity of the trust property does 
not give the Court jurisdiction under the Act; Whitley v, Fishbourue, «tip. 
(LI. & G. temp. Sugden, 26). 

But, on the other hand, if the Court has jurisdiction to appoint trustees 
under this 22nd section, and if the facts of the case be such that the Court 
will deeBk it safe and expedient to exercise the jurisdiction, the existence of Trustee will be 
a power to appoint trustees in the instrument creating the trust will not ^tiition^under 
deprive the party of the benefit of the statutory power, if the power in this section, 
the instrument will not reach the case. It is true that the recitals although there 
in the 22nd section refer to cases where it may be expedient to direct p^^^r {„ ^),^ 
a conveyance to a new trustee although there is no power in the in- trust deed, 
strument creating the trust to appoint new trustees ; but there may be a. 
defective power in the instrument, and yet no such power as would be appli- 
cable to the circumstances of the case ; the case of na power whatever iik 
the instrument is the extreme case ; if the Court may make the appointment 
where there is no power for that purpose in the instrument, it surely maj. 
do so where the instrument does contain such a power ; In re Fauntleroy, 
10 Sim. 252 ; In re Batty, 8 Law Rec. N. S. 171 ; and see In re Roche,. 
9up. (2 Dfu^ & War. 287) ; In re Ledwich, 6 Ir. £q. R. 561. And further, Court maj ez- 
the Court will appoint any proper number of new trustees, though exceed- ^*f^ ''*• ^^^' 
ing the original number ; In re Welch, 3 MyL & Cr. 292 ; and never less trustees. 
than the original number ; In re Lea, 4 Law Rec N. S. 97^ Moreover an Executor may 
executor may be so situated as to be a trustee within the 22nd section ; £x be trustee. 
parte Dover, 5 Sim. 500 ; and see In re Anderson, sup* (]L\. 6c G. temp. 
Sugden), p. 29 ; Cockell «. Pugh, 6 Beav. 293^ 

Where a trustee becomes bankrupt, the Irish Bankrupt Act, 6 Will. IV* Trustee be. 
c. 14, s. 93, authorises the Lord Chancellor to order a conveyance or as* ®®™^d8 ^^l^ 
signment to other trustees; see 1 Darley's- Statutes, 1836, n. (6) ; and see ment of new 
Lewin Trust. 599 ; In re Roche, 2 Dm. & War. 287. trustee. 

Inasmuch as the right to apply by petttion- for the appointment of a new other eectiona 
trustee under the 22nd section ef the Act, depends on the exbtence of a of the "Trus- 
right to apply for a conveyance under some one of the former sections, and *f ^ ^ ^^* 
inasmuch as besides the appointment of trustees the applicant will require a 
conveyance or transfer under some other section of the Act, it will not b& 
irrelevant here to refer to these other sections, and to the cases which have 
been decided upon them. 

The object of this Act is to enable Courts of Equity to give a good title Object of the 
to what they sell, and to enlarge their powers in respect to trustees and ^ 
mortgagees. 

The 3rd, 4th, and 5th sections- of the Act relate exclusively to lunatics Srd, 4th, and 
being trustees or mortgagees. ^ sections, as 

By the 3rd and 4th, the committee of the estate of any lunatic, idiot, or non ^^^, 
compos, may f by direction of the Lord Chancellor, convey the lands or trans- 
fer the stock, and by the 5th section, when the lunatic has not been found 
such by inquisition, so that there is no committee, the Lord Chancellor may 
appoint a person to convey or transfer.. 
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6th wction u 
to infant triiB* 
tee«. 



Section 8. 

Trtuteei of 
freeholds out of 
jurisdictioDf&c 



The first proceeding under these sections is to direct an inquiry whether 
the case is one within the Act. 

With regard to lunatics it has been held that the Vice-Chancellor has no 
jurisdiction to direct an order of reference under the Act; /nr^ Shorrocks, 
1 Myl. & Cr. 81 ; nor the Court of Exchequer, notwithstanding the powers 
given to that Court by the 30th section of the Act ; 7ii re Prideaux,2 Myl. 
& Cr. 640 ; In re Skerrett, 2 Dro. & War. 585, 590. 

With regard to the costs of a lunatic trustee, it has been held that they 
must be borne by the cei/tui que hmet and not by the lunatic's estate ; In re 
Tuffnell, 2 Collinson Lunacy, 731; Es parte Pearse, T. & Russ. 325; 
but a distinction has been taken between the case of a lunatic trustee and 
mortgagee ; Ex parte Richards, 1 Jac. & W. 264. Whether there is any 
solid ground for such distinction seems doubtful ; see Inre Marrow, 1 Cr. 
& Ph. 142. See also In re Doolan, 8 Dru. & War. 442. The mortgagor, 
and not the estate of the lunatic mortgagee, will, it is submitted, be liable 
to the costs. 

Under the 5th section it has been held, that the summary jurisdiction 
thereby given does not extend to a case in which the fact of the lunacy is con- 
tested ; In re Walker, 1 Cr. & Ph. 1 47 ; nor to a case where a committee 
has been appointed in England, and the stock is to be transferred in Ireland; 
In re Tottenham, 1 Jurist, 658. 

The 6th section remedies the disability of infancy in respect of landt 
vested in an infant upon trust, or by way of mortgage, and enables the in- 
fant to convey under the direction of the Court. 

Under this section it has been held, that the infant heir of a mortgagee 
directed to convey is entitled to bis costs ; Miltown v. Trimleston, Fl. & 
K. 888. As to the effect of conveyances by infant trustees or mortgagees, 
independently of the Statute, see Allen 9. Allen, tup, (2 Dru. & War. 807) ; 
Zouch V. Parsons, 8 Burr. 1794; v. Handcock, 17 Ves. 888-4. 

The 8th section remedies sundry other inconveniences in the case of 
freehoUiSy being confined to trustees of real estate. 

This section provides for five classes of cases : 

1. When the trustee shall be out of the jmrisdiction, or not amenable to 
the process of the Court. 

2. When it shall be uncertain, io the case of several trustees, which of them 
was the survivor. 

3. When it shall be uncertain ^whether the trustee last known to have 
been seised be living or dead. 

4. When it shall not be known who is the heir of the trustee last seised. 

5. When any trustee, or the heir of any trustee, shall neglect or refuse 
to convey for twenty-eight days next after tender of a conveyance by a 
person entitled to require the same. 

In any of these five cases the Court is authorized to direct any person, 
in the place of the trustee or heir, to convey ; see Pomeroy v. Ponsonby, 3 
Law Rec. N. S. 36. 

This section does not apply to constructive trusts, or trustees by opera* 
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tioQ of law ; In re Dearden, 8 Myl. & K. 508 ; nor to the infant heir of a 
mortgagor out of the jurbdiction, the mortgage having been foreclosed ; 
Goddard v. Macaulay, 6Ir.Eq.R.221 ; nor to a trustee who is not bound, as 
such, to execute the deed in question; Fitzgibbon 9. Lewis,6Ir.£q.R.560. 

With respect to cases where the title of the petitioner is not plain, or 
when the trust is complicated, the result ofthe authorities seems to be, that 
the Courts have jurbdiction to make the order on petition, if, in the exer- 
cise of the discretion given by the Act, they should be of opinion that the 
jurisdiction can be safely exerdsed ; see In re Merry, 1 MyL & K. 677 ; 
In re De Clifford, 2 Myl. & K. 624, 820. 

The word truit in the 8th section was held not to include the case of a 
mortgagee i Inre Goddard, 1 Myl. & K. 25 ; Bailie v. Mills, 1 Law Rec. 
N.S. 67; '^ Sugden's Act,'' by Jemmett, 151, n.; see also Green 9. Holden, 
1 Beav. 207 ; but the Statute 4 & 5 Will IV. c. 23, s. 2, having enacted 
that when any person seised of any land, upon any trust, or by way of mort- 
gage, died without an heir, it should be lawful for the Court of Chancery 
to appoint a person to convey such land, in like manner as was provided by 
the 1 Will. IV. c. 60, in case such trustee or mortgagee had left an heir 
and it was not known who was such heir, several decisions were made in 
favour of the extension of the 8th section of the <* Trustee Act" to the case 
of mortgagees ; £!r jtarie Whitton, 1 Keen, 278 ; In re Thomson, 12 
Sim. 392. Still, however, some doubts existed on the subject, and to re- 
move those doubts the Statute 1 & 2 Vict. c. 69, enacted, that where any 
person seised of land by way of mortgage, should have died wUho/ui having 
been in poeeession^ and the money due shotUd have been paid io hit executor 
or adminietrator^ and the devisee, or heir, or other real representative of 
such mortgagee, should be out of the jurisdiction, or not amenable to the 
process of the Court, or it should be uncertain when there were several 
devisees or representatives who were joint-tenants, which of them was the 
survivor, or it should be uncertain whether any such devisee, or heir, or re- 
presentative were living or dead, or if the heir were unknown, or in case of 
neglect or refusal to convey for the space of twenty-eight days after tender 
of conveyance, the Court might appoint a person instead, to convey. 

It is to be observed that this Statute embraces the event of there being 
no heir of the trustee— 4t case not provided for by the 6th section of the 
" Trustee Act." 

But the necessity of resorting to this Statute is in most cases done 
away with by the Stotute 7 & 8 Vict, c 76, s. 9, which enacts, that 
where any person entitled to freehold or copyhold land, by way of mort. 
gage, has or shall have departed this life, and his executor or adminis- 
trator is or shall be entitled to the money secured by the mortgage, and 
the legal estate in such land is or shall be vested in the heir or devisee of 
such mortgagee, or the heir, devisee, or other assignee of such heir or de- 
visee, and possession of the bind shall not have been taken by virtue of the 
mortgage, nor any action or suit be depending, such executor or adminis- 
trator shall have power, upon payment of the principal money and interest 
due to him on the said mortgage, to convey by deed or surrender, as the 
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case may require, the legal estate which became vested in such heir or de- 
visee, and such conveyance shall be as effectual as if the same had been 
made by any such heir or devisee, his heirs or assigns. 
Section 9. The 9th section remedies certain inconveniences relating to chattels real, 

Trastees of and enacts, that when any person possessed of land for a term of years 
ehattels real upon trust, shall be out of the jurisdiction, or not amenable to the proceu of 
Uou^Jm!^^^ <Atf Court, or it shaU be uncertain whether the trustee last known to have 

been possessed as aforesaid shall be living or dead, or if any trustee as afore- 
said, or the executor of any such trustee, shall neglect or refasey &c. (as in 
the 8lh section), the Court may appoint a person to assign or surrender.*' 
BeetioD 10. The lOtli section relates to inconveniences in respect of stock, and 

Trugteet of enacts, *' That if any person, in whose name, as a trustee or executor, or in 
rUdi u" ^ kT ^^ °&inc of whose testator, any stock shall be standing, shall be out of the 
jurisdiction, or not amenable to the process of the Court, or it shall be un- 
certain whether such person be living or dead, or if any such trustee or ex- 
ecutor shall neglect or refuse to transfer such stock, or receive and pay over 
the dividends thereof for the space of thirty one daystfter request in writing 
by the person entitled, the Court may appoint a person to transfer the stock, 
or receive and pay over the dividends. 

Sections 8, 9, f he distinction between the 8th, 9th, and 10th sections should not be 

10 compared. ■ i « 

*^ overlooked. 

The 8th section refers to land generally. 

The 9th section refers to land held for terms of years. 

The 10th section refers to stock. 

The 9th and 10th sections are less extensive than the 8th ; the framer of 
the Act, being desirous not to interfere with the jurisdiction of the Ecclesi- 
astical Court, designedly omitted the second and fourth classes of cases 
provided for by the 8th section, because it was not intended to render ad- 
ministrations unnecessary by supplying a />er«ona/ representative, but to 
provide only for the want of a real representative, there being no other way 
of supplying such a representative ; In re Anderson, sup. (LI. & G. temp. 
Sugden, 27). 

The 10th section is, in one respect, more extensive than either the 8lh 
or 9th, inasmuch as it provides for the trustee's neglect or refusal to re- 
ceive and pay over the dividends, whereas the 8th and 9th sections do not 
provide for the case of a trustee of land neglecting or refusing to receive 
and pay over the rents. 

The tender mentioned in the 8th, 9th, and 10th sections should be made 
by the persons entitled to require the conveyance or transfer, that is, by all 
the cestui que tmsts; and it has been held, that service on the party re- 
quired to transfer, of an order of the Court to that effect, is not a compli- 
ance with the words of this section, which directs the person entitled, to make 
a request in writing ; Madge v. Riley, 3 Y. & Col. (Ex.) 425. On an ap- 
plication under these sections, if the trustee be out of the jurisdiction, it 
must be shewn by affidavit where he is resident, and if in England, notice 
must be served on him ; Ex parte Hughes, Jones & L. 32; S. C. 6 Ir. 
£q. R. 559 ; and see In re Byrnei 6 Ir. Eq. R. 563. Upon the question 
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what persons are trustees within the 10th section, see Ex parte Dor bTj 5 
Sim. 500 ; Hutchinson v. Stevens, t6. 49S;Es parte Hagger, 1 Beav. 08; 
and see Ex parte Winter, 5 Russ. 284 ; Cockell v. Pugh, sup. (6 Beav. 
293). 

The sections to number 10, inclusive, point out hy whom the conveyance 
is to be made — the llth, to whom it is to be made. Seetioo II. 

The llth section determines the mode of proceeding under the Act, by Atto the mod* 
declaring that every direction or order to be made under the Act shall be ^ P«^o**o»»- 
signlBed either by an order made in a cause depending in the Courts or 
upon petition in the lunacy or matter^ and when the order is made on peti- 
tion, it declares who shall be the petitioner. 

Under this Act two petitions seem necessary. The order on the first 
petition refers it to the Master to inquire into the facts, and whether the 
party were a trustee within the Act ; In re Ledwich, sup. (6 Ir. £q. R. 
56U2) ; Anon. 5 Sim. 822 ; Pomeroy v. Ponsonby, 8 L. R. N. S. 86, n. 
(e). See form of order in In re Chambers, 3 Dru. & War. 496. 

Tlie order on the second petition confirms the report, and gives the con- 
sequential directions. Upon the question how far a petition may be dis- 
pensed with, when there is a cause pending, see Broom v. Broom, 3 Myl. 
& K. 443 ; Walton v. Merry, 6 Sim. 328 ; Miller v. Knight, 1 Keen, 129; 
Callaghan v. Egan, 1 Dru. & WaL 187 ; but see Fellowes v. Till, 5 Sim. 
319; Prytharch v. Havard, 6 Sim. 9; Baynes v.Baynes, 9 Yes. 462, 
contra. 

The petition need not be entitled in the matter of the Act ; In re Fowler, 
2 Russ. 449. 

Where a bill was filed to have stock transferred, and subsequently a pe- 
tition was presented for the same purpose, the Court refused to make the 
order on petition, and required that the cause should be set down ; Burr v. 
Mason, 2 S. & St. 11. The petition should be presented in the names of 
the cestui que trusts^ and not in the names of the intended new trustees, 
who, until appointed, are mere strangers to the trust; /n rvOdell, Hayes, 257. 

The 12th section provides, that if the title of the person claiming the 8eotioa IS. 
conveyance or transfer require investigation, or it otherwise appear impro- Court nmj di- 
per to make an order on petition, the Court may direct a bill to be filed to 'f^ bill to b« 
establish the right of the party, and thereupon by decree or order to direct 
a conveyance ; see 3 Russ. p. 596 ; Ex parte Mayo^ sup, (LI. ft G. temp» 
Plunket, p. 121). 

Section 13 provides, that committees, infants, or other persons directed Seetion 13. 
by virtue of the Act to convey, &C., may be compelled to do so. 

Section 14 provides that money in discharge of mortgage or incumbrance Section 14. 
payable to an infant, may be paid into bank, as the Court shall direct. 

The following sections to the 21st, inclusive, define who are trustees 
within the Act. 

The 15th section provides, that persons who are in other respects within Section 16. 
the Act shall be deemed trustees, though they have an interest in the sub- Trnsteee har- 
ject, or a duty to perform ; see Hutchinson v. Stephens, sup. (5 Sim. 498). 1°S •» interest. 

The 16th section provides that the heir of a vendor, after a decree for Section 16. 
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specific performance, and a nominal purchaser or his heir shall, after decree 
declaring him a trustee for the real purchaser, be deemed trustees within 
the Act ; see Walton v. Merry, sup. (6 Sim. 328) ; In re Down, 2 Jurist, 
836. 

The 17th section proTides that when land was contracted to be sold, and 
the vendor died, having devised same for life, &c., with remainder over, in 
such manner as that a conveyance cannot be obtained, the Court, after a 
decree for specific performance, may direct the tenant for life, &c., to con- 
voy the fee. 

The 18th section extends the Act to every other constructive or result* 
ing trust ; but when the trustee claims an adverse beneficial interest, the 
trust must be first established by a decree, before an order for conveyance, 
ftcv can be had under the Act. This section does not extend to the case 
of a parUtioo, dot. to the ca90 of an exchange ; Turner v. Edgell, 1 Keen, 

5Q2. 

The three preceding sections relate to constructive trusts, which trusts 
were not within the former Acts ; see Goodwin v. Lyster, 3 P. Wms. 387 ; 
Dew V. Clarke, 4 Russ. 51 1.14 s In re Moody, 1 Tamlyn, 4. 

But now if a man sell an estate, and die leaving an infant heir, such heir, 
after decree for specific performance, is compellable to convey, and the costs 
of the suit will be paid out of the purchase- money ; Prytharch v. Havard, 
sup, (6 Sim. 9). 

Under the 18th section an infant tenant in tail of lands decreed to be 
sold for payment of an equitable charge is a trustee for the purchaser con- 
structively, and will be directed to execute the conveyance to the purchaser; 
Peyton v, M'Dermott, 6 Ir. Eq. R. 220 ; and if he refuse to comply with 
the terms of the order, after the time limited by the 8th section, the Mas- 
ter will be directed to execute for him, t6. ; see also Prendergast v. Eyre, 
LL & G. temp. Sugden, 11 ; Walters v. Jackson, 12 Sim. 278; ib. 161 ; 
Warburton v. Vaughan, 4 Y. & Col. (Ex.) 247. 

The 19th section provides that husbands (whether under disability or 
DOt) o( Jemes covert trustees within the Act, shall be deemed trustees 
within the Act ; see Moore v. Vinten, 12 Sim. 161. 

As to cases where a fine or recovery is necessary ; see Exports Maire, 3 
Atk. 479 ; Ex parts Johnson, ih. 559. 

The 20th section extends the Act to all lunatic trustees, who, if of sound 
mind, would be compellable to convey, though they have an interest in the 
trust fund, or a duty to perform ; see Tutin, ex parte, 3 V. & B. 149. 

The 21st section extends this Act to petitions in cases of charity and 
benefit or friendly societies; 9ee Ex parte Norrish, Jac. 162; In re A 
Friendly Society, 1 S. & St. 62 ; Ex parts Seagears, 1 V. & B. 496. 

The 22nd section, respecting the appointment of new trustees, has beeii 
already observed upon. 

The 23rd section provides that when all the trustees of any charitable 
or public trust are dead, and the representative of the survivor shall not 
prove his title within the time Umited by this section, the Court may ap- 
point new trustees. 
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The 24th section declares the mode of proceeding when trustees, defen- Seotioii 24. 
dants in Ex)uity, cannot be found. 

The 25th section provides for the payment of costs relating to proceed. Seotion 25. 
ings under the Act. 

The 26th, 27th, 28th, 29th, dOth, and dlst sections regulate the juris- Sections 26. 
diction, under the Act, of the several Courts of Equity in England and ^^' |^' ^^* ^^' 
Ireland. 

The 32nd section declares who shall be appointed by the Court to make Section 32. 
transfers of stock. 

And the Sdrd section contains an indemnity for acts done pursuant to Section 33. 
the Act. 
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BtU by Cestui que Trusts cigainst Trustees prctying their Removal^ 
on the ground qf the ctdvanced Age ofone^ and mental Incapacity, 
of the other. 

To the, &c« 
In Chancery. 

Humbly complaining, shew unto your Lordship, your suppliants^ 
Hannah Allen, otherwise Jones, widow of Luke Allen, late of, &c., 
deceased, Anna Allen and Augusta Allen, the children of the said 
Luke Allen and your suppliant, Hannah, both infants under the age 
of twenty-one years, by your suppliant, Hannah Allen, their mother 
and next friend, and Luke Allen, the younger. Esquire, the eldest 
son of the said Luke Allen, the elder, and your suppliant, Hannah^ 
who hath attained his age of twenty-one years. 

Bj de«d of That by indenture bearing date on or about the 28th day of June,. 

1799» ' 1799, and made between the said Luke Allen, the elder, of the 
first part; your suppliant, Hannah Allen, by her then name of Han- 
nah Jones, of the second part ; Anne Jones, of, &c., widow, since 
deceased, the mother of your suppliant, Hannah, of the third part ; 
Richard Jones, of, &c., of the fourth part ; Hubert Allen, of, &c., 
of the fifth part ; and John Roche, of, &c., and James Mitchell, of, 
&c., merchant, acting executor of John Fitzgerald, Esquire, de- 
ceased, of the sixth part, reciting that a marriage was then intended 
between the said Luke Allen, the elder, and your suppliant, Hannah ; 
and that your suppliant, Hannah, was entitled, under the will of the 
said John Fitzgerald, bearing date the 17 th day of February, 1791, 
to a sum of £6000 of the then currency of Ireland, and to a further 
sum of £6000, as the only surviving sister of Johanna Jones, de- 
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ceased, who died a minor, intestate, unmarried, and without issue} 
but subject to the limitations in said will mentioned, and reciting 
that it was agreed upon between the said Luke Allen the elder, 
and your suppliant, Hannah, that the fortune of your suppliant, 
Hannah, should, in consideration of said marriage^ be assigned 
to the said John Roche and James Mitchell, their executors, admi- 
nistrators, and assigns, upon the trusts thereinafter mentioned. 

In consideration of the said marriage, and for the other conside- 
rations therein mentioned, your suppliant, Hannah, with the consent 
and approbation of the said Luke Alien the elder, did assign, trans- plaintiff Hannah 
fer, and set over unto the said John Roche and James Mitchell the ^f"of £6ooo 
said two principal sums of £6000 and £6000, making together •^'»» ^ ^^**« 
£12000, with all interest due or to accrue due thereon respec- 
tively. 

To hold the same unto the said John Roche and James Mitchell, 
and the survivor of them, and the executors or administrators of such 
survivor, upon the trusts, and to and for the uses, intents, and pur- 
poses thereinafter and in part hereinafter mentioned, that is to say, 
upon trust, after the solemnization of said marriage, to call in the upon trust, 
said sum of £12000, and all interest due thereon, from the person or 
persons then liable to pay the same, and to invest the same to the to inTest nme 
best advantage, in Government securities, to be approved of by aum^°**°* *^' 
your suppliant Hannah, notwithstanding her coverture, testified as 
therein mentioned, in the names of the said John Roche and James 
Mitchell, or the survivor of them, and the executors and administra- in names of 
tors of such survivor, and to pay unto, or otherwise permit and suf- ^^•^•^ 
fer your suppliant, Hannah Allen, or her assigns, to receive and take 
the clear yearly interest thereof during the life-time of the said Luke in tmst for 
Allen, the elder, notwithstanding her coverture, for her sole and se- f^^ ""' "''* 
parate use and support, without the control of the said Luke Allen, nte nse ; 
the elder, and without being liable to his debts or engagements ; 

And after the decease of your suppliant, Hannah Allen, as to remainder as 
£4000, part of the said sum of £12000, upon the trusts, and for the ^ ^^^^' 
intents and purposes in and by the said will of the said John Fitz- in case 
gerald limited, declared, and appointed concerning the said sum of die"with*tlj^ 
£4000, that is to say, that in case your suppliant, Hannah Allen, should *^^» 
depart this life without leaving lawful issue living at her death, then j|^^ pufV' 
upon trust, as to said sum of £4000, to be paid to the younger child nad's wiu. 
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or children of the said Richard Jones, subject to the appointment 
and lubjeot of Jour suppliant Hannah ; and in case your suppliant, Hannah 
thereto u to Allen, should leave one or more children of the said then intended 

the entire ' 

£i2,ooo» in marriage living at her death, then to stand possessed of the entire 
chUdren ofaaid of 8wd sum of £12,000, upousuch trusts, for the benefit of the chil- 
nuurriage. j^^q ^f f^}^^ g^j j ^(j^q intended marriage, as are in the said indenture 
Said deed did of Settlement particularly mentioned ; but the said indenture con- 
"^^we'^to*" * tained no power or authority to appoint a new trustee in the place 
changetrosteea. or Stead of either of the said trustees therein named, who should 

die, or decline, or be or become incapable to act in the said trusts, 
or be desirous of being removed therefrom. 

As in and by the said indenture, in your suppliant Hannah's 

possession, ready to be produced and proved, reference being thereto 

had, will more fully appear. 

MarHage took And your Suppliants further shew unto your Lordship, that the 

imue of laid ^^^ intended marriage was soon afterwards had and solemnized be- 

uiarriage twcen the Said Lukc Allen, the elder, and your suppliant, Hannah ; 

and that your suppliants, Luke Allen, the younger, Augusta Allen, 
and Anna Allen, are the only children of the said marriage, 
entitled to And your suppliants further shew, that your suppliants, Luke 

thefr mother'i ^^^^^ ^^^ younger, Augusta Allen, and Anna Allen will be entitled 
death. to the sdd sum of £12,000, on the decease of your suppliant, Han- 

nah Allen. 
After marriage Your suppliants further shew, that after the solemnization of 
oeedelTtToiU ^^ marriage, the said John Roche and James Mitchell proceeded 
in lecuritiet. to Call in the Securities in which the said sum of £12,000 was vested, 

and several proceedings were had for that purpose. 

Your suppliants further shew, that the said James Mitchell after- 
Roche ntrrived wards died, leaving the said John Roche the surviving trustee in 
hia oo.tni.tee. ^^^ settlement of the 28th day of June, 1 799. 
BjT decretal Your suppliants further shew unto your Lordship, that by a de- 

AprU» ^^^^y cretal order, bearing date the 22nd day of April, 1814, made in a 

certain cause pending in this honourable Court, wherein the 
said Luke Allen, the elder, and your suppliant, Hannah, were 
complainants, and Eleanor Poole, otherwise Mitchell, sole ex- 
ecutrix of the sud James Mitchell, the said Richard Jones, heir- 
at-law and devisee of the said John Fitzgerald, deceased, 
James Jones and John Jones, minors, sons of the said Richard, 
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John Roche, and Anne Jones, widow, who, after the death of 
the sud James Mitchell, obtained probate as one of the executors 
of said John Fitzgerald, deceased, were defendants, it was ordered, 
adjudged, and decreed by the Right Honourable the Lord Chan- 
cellor of Ireland, that the Ri^ht Honourable Arthur James Earl of ^J^ ^^ripi 

^ , Md Gerald Ar- 

Fingal, and Gerald Arthur, two of the defendants hereinafter named, thor were ap- 
should be, and they were thereby declared trustees for your sup- ^^^eea in 
pliants, in the place and stead of the defendant, John Roche, the roomofBoche. 
surviving trustee in said indenture of settlement of the 28th day of 
June, 1799, in said decree and hereinbefore mentioned, to carry into 
execution the several trusts thereof, and that the execution thereof 
should be, and the same was accordingly thereby decreed to them. 
And it was further ordered, adjudged, and decreed, that the said 
John Roche, the surviving trustee in the said deed of settlement 
named, should be, and he was thereby discharged from the several 
trusts, powers, and authorities vested in him, or intended so to be, 
by the said deed of settlement. And it was further ordered, that 
the said John Roche should execute all proper deeds and convey- 
ances for transferring the several trusts, estates, powers, and au- 
thorities in him vested by the said deed of settlement, unto the said 
Arthur James Earl of Fingal, and Gerald Arthur, the said new 
trustees thereby decreed and appointed, as aforesaid; as by the said 
decree remaining of record in this honourable Court, reference 
being, &c. 

Your suppliants further shew unto your Lordship, that pursuant 
to said decree, the said John Roche, by a certain deed by him duly 
executed, and bearing date the 10th day of, &c., transferred and 
made over the several trust estates and monies in him vested by said 
indenture of the 28th day of June, 1799, unto the said Arthur 
James Earl of Fingal, and Gerald Arthur, who thenceforth con- 
tinued to act in the premises as trustees, in the place and stead of 
the said John Roche. 

Your suppliants further shew unto your Lordship, that the said Gerald Artbor 
Gerald Arthur is disabled by incapacity from further acting: in the o*". "»•<>"»<> 

J t^ J o mind, and Lord 

trusts of said settlement, being a person of unsound mind, but no Fingai declines 
commission of lunacy has issued against him ; and the said Arthur ilJJ^^j"* **" 
James Earl of Fingal, by reason of his advanced age, declines to 
act farther in the trusts of said indenture, and is desirous to be dis- 
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CombinatioD. 



Interrogftting 
part. 



charged therefrom, bat by reason that no power is reserved in the 
said indenture for the appointment of a new trustee, your suppli- 
ants are advised that the said Arthur James Earl of Fingal and 
Gerald Arthur cannot be discharged from said trusts, nor any new 
trustees appointed without the aid of this honourable Court, and 
your suppliants shew, that James Jones and John Jones, the only 
younger children of said Richard Jones, claim an interest in 
the said sum of £4000, in case your suppliant, Hannah, shall die 
without leaving issue. 

But now so it is, may it please your Lordship, that the 
said Arthur James Earl of Fingal, acting in concert with the 
said Gerald Arthur, and the said Gerald Arthur combining and 
confederating together with the said James Jones and John Jones, 
and to and with divers other persons at present unknown to your 
suppliants, whose names, when discovered, your suppliants pray 
they may be at liberty to insert herein, with apt words to charge 
them as parties defendants hereto, and contriving how to wrong and 
injure your suppliants in the premises, refrise to do your suppliants 
any manner of justice in the premises. 

All which actings, &c. In consideration, &c. {ante, p. 18). 

To the end, therefore, that the said defendants may, if they can, 
shew why your suppliants should not have the relief hereby prayed, 
and that the said Arthur James Earl of Fingal may, upon his pro- 
testation of honour, and the said Gerald Arthur may, upon his cor- 
poral oath, to the best and utmost of their several and respective 
remembrance, information, and belief, full, true, direct, and perfect 
answer make to such of the several interrogatories hereinafter num- 
bered and set forth, as by the note hereunder written they are re- 
spectively required to answer, that is to say : 

1. Whether such indenture of settlement as hereinbefore men- 
tioned to bear date the 28th day of June, 1799, was not entered into 
upon the occasion, and between the parties, and was not of such 
date, purport, and effect respectively, as hereinbefore mentioned ? 

2. Whether said marriage between the said Luke Allen, the el- 
der, and your suppliant, Hannah, did not take effect about the time 
hereinbefore mentioned, and whether your suppliants, Luke Allen 
the younger, Augusta Allen, and Anna Allen, are not the only 
children of the said marriage, and are not entitled, subject as here- 
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inbefore mentioned, to the said sum of £12,000, or some other and 
what sum, expectant on the decease of your suppliant, Hannah, or 
how otherwise ? 

3. Whether, after the solemnization of the said marriage, the said 
John Roche and James Mitchell did not proceed to call in the secu- 
rities in which the said sum of £12,000 was vested ? 

4. Whether the said James Mitchell did not afterwards die, leav- 
ing the said John Roche, his co-trustee, him surviving ? 

5. Whether such decretal order as hereinbefore mentioned to bear 
date the 22nd day of April, 1814, was not made and pronounced, 
and whether same was not of the purport and effect hereinbefore 
set forth, or how otherwise ? 

6. Whether, pursuant to said decretal order, the said John Roche 
did not, by indenture of assignment by him duly executed, of such 
date as hereinbefore mentioned, transfer and make over the several 
trust estates and monies in him vested by said indenture of the 
28th day of June, 1799, unto the said Arthur James Earl of Fin- 
gal, and Gerald Arthur, and whether the said Arthur James Earl 
of Fingal and Gerald Arthur did not thereupon enter upon the ex- 
ecution of the trusts of said indenture of the 28th day of June, 1 799, 
and continue to act therein until the present time, or how otherwise ? 

7. Whether the said Gerald Arthur is not a person of unsound 
mind, and incapable of farther acting in the trusts of said last-men- 
tioned indenture, or how otherwise ? 

8. Whether the said Arthur James Earl of Fingal is not, by 
reason of his advanced age, or for some other and what cause, de- 
sirous of being removed from the trusts of said indenture of the 
28th day of June, 1799, or how otherwise ? 

9. Whether there is any power reserved or contained in said last- 
mentioned indenture for the appointment of a new trustee, and 
whether the said Arthur James Earl of Fingal and Gerald Arthur 
can be discharged from the trusts of said indenture without the aid 
of this honourable Court ? 

10. Whether the defendants, James Jones and John Jones, are not 
the only younger children of the said Richard Jones, and whe- 
ther they do not claim an interest in the said sum of £4000, in case 
your suppliant, Hannah, should die without leaving issue, or how 
otherwise ? 

2 I 
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Prajer. 

Reference to 
appoint new 
trustees. 

Transfer of 
trust funds to 
new trustees. 



And that the said defendants may answer the premises, and that 
it may be referred to one of the Masters of this honourable Court 
to appoint new trustees under the said marriage settlement, in the 
place and stead of the said Arthur James Earl of Fingal, and the 
said Gerald Arthur ; and that the said defendants may be directed 
to join in such instrument or instruments as may be necessary for 
assigning or vesting the said trust premises to or in such new trus- 
tees, upon the trusts of said settlement; and that thereupon the said 
defendants. Lord Fingal and Gerald Arthur, may be discharged 
from the trusts of said indenture. 

[^Pray letter missive and subpcena against Lord Fingal, and sub^ 
pcena against the defendant^ Gerald Arthur^ and pray that James 
Jones and John Jones^ upon being served with the notice mentioned 
in the \6th General Order ^ may be bounds as ante^ p. 310]. 

The defendants, Lord Fingal and Gerald Arthur, are required to 
answer the interrogatories numbered 1, 2, 3, 4, 5, 6, 7, 8, 9, 10. 



Bill by Cestui que Trust to remove Trustees, 



"Bj deed of 
settlement trust 
funds assigned 
to Thompson 
and Stjles, upon 
trust for plain- 
tiffs. 

Misapplication 
of trust fund bj 
Thompson. 



To the, &c. 

In Chancery. 

Humbly complaining shew unto your Lordship, your suppliants, 
John Jones, of, &c., and Sarah, his wife, and Jane Jones, their 
daughter and only child, an infant under the age of twenty-one 
years, by the said John Jones, her father and next friend. 

That by indenture, &c. [State deed o/ settlement^ whereby 
the trust property was assigned to William Thompson and John 
Styles y upon trust for plaintiffs and the issue of the marriagel. 

As by said indenture, &c. 

Your suppliants further shew unto your Lordship, that the said 
William Thompson hath principally acted in the trusts of the said 
indenture, and hath by virtue thereof, from time to time, received 
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considerable sums of money and other effects, but the said William 
Thompson hath applied only a small part thereof upon the trusts 
of the said indenture, and hath converted the residue thereof to hia 
own use. And the said John Styles declines to interfere with the 
said trust funds, or to prevent the misapplication thereof by the said 
William Thompson. 

Your suppliants further shew, that they have by themselves and Applications 
their agents, &c. [^ State applications to trustees for an account of 
the trust property received and possessed by theniy and of their ap- 
plication thereof and refusals^ and proceed thus\ : And the said Pretence that 
defendants pretend that the trust property and effects possessed and gmau anddaiT 
received by them were to an inconsiderable amount, and that they applied, 
have duly applied the same upon the trusts of the aforesaid inden* 
ture. 

Whereas your suppliants charge the contrary of such pretences Charge the con- 
to be the truth, and that so it would appear if the said defendants ^^' 
would set forth, as they ought to do, a full and true account of all 
and every the said trust property and effects which they have re- 
spectively possessed and received, and of their application thereof. 

And your suppliants charge that the said William Thompson Charge that 

\ y , . Thompson in- 

threatens and intends to use other parts of the said trust property, tends to apply 
and to apply the same to his own use, unless he is restrained there^ ™**'^® ^ *!*• . . 

^* ^ ^ ^ property to his 

from by the injunction of this honourable Court. own use. 

And your suppliants further charge that the said William Thomp- 
son, and also the said John Styles, ought to be removed from being 
trustees under the said indenture, and that some other persons ought 
to be appointed by this honourable Court as such trustees in their 
place and stead, and that in the meantime some proper person ought 
to be appointed to receive and collect the said trust property. 

All which actings, &c. (ante^ p. 18). 

To the end, &c. {ante^ p. 309). \Interrogate to the statements^ Interrogating 
charges y and pretences^ and as to the particulars and amount of the 
trust property, and proceed thus"] : 

And that the said defendants may answer the premises ; and that P'^yc. 
an account may be taken of all and every the said trust property and trust tods 
effects which have, or, but for the wilful default and neglect of the 
said defendants, might have been received by them, or either of 
them, or by any other person or persons by their or either of their 

2i2 
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and of the ap« 
plication there- 
of; 



that old trus- 
tees be remov- 
ed; 

and new trus- 
tees maj be ap- 
pointed. 

Transfer of 
trust Ainds to 
new trustees. 

Receiver. 
Injunction. 



order, or to their or either of their use ; and also an account of the 
application thereof; and that the said defendants may respectively 
be decreed to pay what shall appear to be due from them upon such 
account ; and that the said defendants may be removed from being 
trustees under the said indenture ; and that it may be referred to one 
of the Masters of this honourable Court to appoint two other per- 
sons to be the trustees under said indenture in their place and 
stead; and that the said defendants may be directed to transfer and 
assign the trust funds to the new trustees when appointed, and that 
in the meantime some proper person may be appointed to receive 
and collect the said trust estate and effects, and that the said defen- 
dants maybe restrained, by the order and injunction of this honour- 
able Court, from further interfering therein. [And for further re- 
lief §-c.] 



Frajer. 



Prayer of Bill by Cestui que Trust for Removal of Trustees y and 

new Appointment, — Short Form. 

And that the said defendants may be removed from being trustees 
under the said indenture ; and that it may be referred to one of the 
Masters of this honourable Court to appoint two other persons to 
be trustees under the said indenture in their place and stead, and 
that the said defendants may be directed to join in such instrument 
or instruments as may be necessary for conveying or assigning the 
said trust premises to such new trustees, upon the trusts of the 
said indenture. [And for further relief ^c] 
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Prayer of Bill for the Purpose of following trust Estate improperly 

conveyed away. 

[^State the marriage articles under which the plaintiff claims ; 
that marriage took effect^ and plaintiffs are issue thereof and the 
conveyance executed by the settlor to the defendant. State death of 
settlor^ whereby his life estate under the articles terminated]. 

And that the defendant may answer the premises ; and that the ^^1^- 
said marriage articles may be carried into execution, and the trusts performed, 
thereof performed by and under the decree of this honourable Court, 
and that it may be declared that the conveyance to the said defen- not^'tJ^^^and- 

J ^ J ^ iDg cooTejance. 

dant ought not to defeat or affect the plaintiff's rights under the said 

articles ; and that the said defendant may be decreed to convey the '^^* defendant 

, , maj convej to 

said lands to such persons as your Lordship shall appoint, upon the newtriutees. 
trusts contained in the said marriage articles. 

And that an account may be taken from the time of the death of Account of 
your suppliant's said father, of the rents and profits of the lands and ^^^^k of plain- 
premises comprised in the said marriage articles, and which were so t»ff*» father, 
as aforesaid conveyed to the said defendant ; and that the defendant 
may be decreed to pay to your suppliant such sum as, upon the 
taking said account, shall be found to be due to him. [And for a 
Receiver^ and general relief SfcJ] 



Prayer of a Bill by Cestui que Trust to remove Trustees^ and com- 
pel them to replace the Trust Fund. 

And that the said defendants, John Jones and William Styles, Prajer. 
may be removed from being trustees under the said indenture of 
settlement ; and that they may be decreed by this honourable Court 
to replace all such parts of the said trust stock as have at any time 
been sold out or transferred by them ; and that they may be re- 
strained by the injunction of this honourable Court from selling or 
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transferring any part of the said residue of the said £500 3^ per 
cent, consolidated bank annuities, now standing in their names; and 
that new trustees may be appointed by and under the direction of 
this honourable Court, in the room of the said defendants, John 
Jones and William Styles, and that they may be directed to trans- 
fer the said sum of £500 ^\per cent, consolidated bank annuities to 
such new trustees as this honourable Court shall direct, and that 
the dividends thereof may be paid to the said [cestui que tnist']^ or 
his assigns, during his life, and after his death, according to the 
trusts of the said settlement. [And /or Jurther relief, ^c] 



That defendant 
be decreed to 
delirer bill of 
exchange to 
plaintiff. 

Injunction from 

proceeding 

thereon, 

or negotiating. 



Prayer of a Bill by Cestui que Trust against his Trustee to re- 
strain him from improperly negotiating or suing upon a Bill of 
Exchange. 

And that the defendant may answer the premises ; and that the said 
defendant may be decreed to deliver up to your suppliant the said bill 
of exchange, and may be restrained from proceeding with the action 
so as aforesaid commenced by him for recovery of the amount thereof; 
and that the said defendant may also be restrained from negotiating 
the said bill, or commencing any other action upon the same. [Pray 
injunction and general relief]. 

See Balls v. Strutt, 1 Hare, 146 ; 1 Van Heyth. 441. 



Prayer of Bill by Cestui que Trust to compel a Trustee to act in 

Performance of the Trust. 

[ State the settlement whereby ^ in consideration ofmarriage^ Sfc, 
the lady's father covenanted to pay the trustee a sum of £1000 cm 
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his daughter's portion^ and whereby it was declared that the trustee 
should stand possessed of said debt (2/* £1000, upon trust to compel 
payment thereof^ and when paid^ to invest in Government security^ 
and pay the interest or dividends to wife far lifcy and after her 
death to husband for lifcj and after decease of survivor ^ to divide 
the principal among the children of the marriage : state that mar^ 
riage took effect^ and there are issue thereof three children ; appli- 
cation by husband and wife to the trustee to enforce payment of 
said sum o/*£1000, to be invested according to trusts of settlement ; 
rejusals^ on the ground that plaintiff declines to indemnify. Inter- 
rogate to stating and charging parts ofbill^ and proceed as follows^: 

And that the said defendant [trustee'] may answer the premises* Prajer. 

And that the said defendant may be compelled by a decree of The defendant 
this honourable Court, to call in the said sum of £1000, and to en- ^compelled to 

' ' enforce pay- 

force the payment thereof by the said [father], pursuant to his cove- ment of trust 
nant contained in the said marriage settlement, and to invest the ^^ [^ inrest, 
said sum of £1000, when paid, pursuant to the directions contained 
in the said settlement, and to pay and apply the interest and pro- and appij in- 
duce thereof according: to the trusts so as aforesaid declared of and ^re«t, ^cord- 

o iDg to trusts 

concerning the same ; and that the said defendant may be directed 
to pay your suppliant the costs of this suit [and for farther relief]* 
[ Wife sole plaintiffs by her next friend ; husband^ children, and 
trustee, defendants]. 

See Kirby v. Mash, 3 Y. & Col. (Ex.) 295; Wake v. Parker, 
2 Keen, 59 ; Sweeny v. Hall, 1 Ir. Eq. R. 22, ante, p. 4 ; Thorby 
V. Yeats, 1 Y. & Col. C. C. 438 ; England v. Downs, 1 Beav. 96 ; 
Ring V. Nettles, 3 Ir. £q. R. 53 ; Hackett v. Farrell, 4 Ir. Eq. 
R. 515. 



Bill by a Trustee for the Removal of his Co- Trustee refasing to act 
under the Trusts of a Will, and far the Appointment of a new 
Trustee in his place. 

[Bill states the will, devising real estate to plaintiff and defen- 
dant, William Thompson, on trust to sell ; testator's death, and the 
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probate ; that the personal estate is insufficient^ and that it is therefore 
necessary to sell the whole or part of the real estate^ pursuant to 
the directions of the will. Applications by plaintiff to the defendant^ 
who was named a trustee in the will, to join with plaintiff in 
carrying the trusts of the will into execution^ and for that purpose 
to sell the testator's estates to pay off his debts^ and otherwise to €u:t 
in the trusts reposed in them by the will. 

That the defendant refuses to act in the trusts of the will^ and 
therefore plaintiff is advised^ and humbly insists that the said JVii" 
Ham Thompson ought to relecue and assign all his trust estate and 
interest in the said premises unto plaintiffs his co-trustee; or other^ 
wisCy that a new trustee ought to be appointed in the place of the said 
William Thompson^ and that the said trust estate ought to be con-- 
veyed unto plaintiff and such new trustee, upon the trusts mentioned 
in the said will. But the said William Thompson refuses to assign 
or convey the trust estates and premises^ or any part thereof al^ 
leging that he cannot do so with safety to himself without the direc^ 
tion of the Courts §-c.] 
Prajer. And that the said William Thompson may be discharged from the 

trusts of the said will, and may release and convey all his interest in 
the said trust estates and premises, according to the nature thereof, 
unto your suppliant, his co-trustee ; or that a new trustee may be 
appointed in the place and stead of the said William Thompson ; 
and that the trust estates and premises may be respectively duly 
conveyed and assigned, according to the different natures thereof, 
unto your suppliant and such new trustee, and their heirs, upon the 
trusts mentioned and expressed in the said testator's will ; and that 
all proper parties may be decreed to join therein ; and that the new 
trustee may be empowered to act with your suppliant, according to 
and in conformity with the trusts created by and specified in the 
said will of the said testator [and for further relief §*c.] 
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Prayer of Bill by surviving Trustee praying to be discharged from 
the Trusts of a fVillj on the Ground of Obstruction by the Hus- 
band of Cestui que Trusty and for the Appointment of new 
Trustees ; and for an Account of the Rents improperly received 
by the Husband ; and for an injunction to restrain him from pro- 
ceeding at law against the Tenants^ and from receiving any 
further Rents ; and for a Receiver in the meantime. 

And that an account may be taken by and under the direction P«J»- ^ 

Account of 

and decree of this honourable Court, of the rents and profits of the rents of truft 

said trust estates received by the said defendant [the husband ofl^llf^^^ 

cestui quetrust]y or any other person or persons, by his order, or 

for his use ; and that what shall be found due from him on the 

balance of such account, may be paid by him to your suppliant, to 

be applied and disposed of upon the trusts, and for the purposes in 

the said testator's will declared and expressed concerning the same ; 

and that your suppliant may be discharged from the trusts of the B«moTai of 

said testator's will, upon passing his accounts, which your suppliant on paging hii 

is ready and willing, and hereby submits to do, in such manner as '<'*^'*°*' 

this honourable Court shall please to direct ; and that it may be re- Appointmentof 

•' new trustees. 

ferred to one of the Masters of this honourable Court to approve of 
two or more fit persons to be trustees of the said trust estates, funds, 
and premises, in the place and stead of your suppliant ; and that 
your suppliant may be at liberty to assign, transfer, and convey the 
said trust estates and premises unto such new trustees when ap- 
proved of by this honourable Court. And that your suppliant may 
be indemnified in so doing by the order and directions of this Court, 
and may be allowed to retain, out of the trust monies now in his PlaintiiTs oosu 
hands, or which shall hereafter come to his hands, all and every his ^ him!or pidd 
reasonable costs and charges in and about the premises, or that he ^ ^*™* 
may be paid the same by the defendant [the husband] ; and that in BeceiTer. 
the meantime some proper person may be appointed by this ho- 
nourable Court, to receive the rents and profits of the said trust es- 
tates ; and that all proper and necessary directions may be given in 
the premises ; and that the said [husband] may be restrained by the Injonotion. 
order and injunction of this honourable Court, from all further and 
other proceedings at law against the tenants ofthe said trust estates, 
or any of them, and from any further receipt ofthe rents and profits 



480 



BILL TO RBCOVBR POSSESSION OF TRUST ESTATE. 



thereof, or otherwise intermeddling with the said trust estates, 
monies, and premises [andforjiirther reliefs §-c.] 



Prayer. 

That plaintiff 
be remored on 
pi^ng his ao- 
ooonts. 

Beferenee to 
approre of new 
trustee. 

That trust 
premises be 
oonyejed to 
new trustee. 

Plaintiff indem« 
nified. 



r 



Prayer of Bill by Trustee Jbr his Discharge, 

And that your suppliant may be discharged from the trusts of the 
said testator's will and codicil, upon passing his accounts, which 
your suppliant is ready, and hereby submits to do, in such manner 
as this honourable Court shall direct ; and that it may be referred 
to one of the Masters of this honourable Court, to approve of some 
proper person to be trustee of the said trust estates, funds, and pre- 
mises, in the place and stead of your suppliant ; and that your sup- 
pliant may be at liberty to assign, transfer, and convey the said trust 
estates and premises unto such new trustee when approved by this 
honourable Court ; and that your suppliant may be indemnified in 
so doing, by the order and directions of this honourable Court [and 
Jbr farther relief §*c.] 



Testator, 
Anthon J Ma- 
lone, being 
seised of ac- 
quired estate, 



Bill to carry into Effect the Trusts of a Will directing a Settle- 
menty and to recover Possession of the Trust Estate. 

To the, &c. 
In Chancery. 

Humbly complaining, sheweth unto your Lordship, your sup- 
pliant John Malone, of, &c., that the Right Honourable Anthony 
Malone, formerly of Baronstown^ in the county of Westmeath, 
deceased, was, in and previously to the month of July, in the year 
1774, seised in fee simple of and in real estates, to a very conside- 
rable amount and value, of his own purchase and acquisition, over 
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which he had absolute control, and full power of disposal, that is to 
say, of and in all that and those, the towns and lands of, &c., sub* 
ject to a mortgage thereof, made by the said Anthony Malone, by 
deed bearing date the 6th day of June, 1767, for securing £1000, 
with interest, to the Rev. Edward Ledwidge and William Ruxton, 
in said deed of mortgage named. 

Your suppliant further sheweth unto your Lordship, that in and and of paternal 
previously to the said month of July, in the said year 1774, the *"***®» 
said Right Honourable Anthony Malone, under and by virtue of 
the settlement executed upon his marriage, and bearing date on or 
about the 30th day of June, 1773, and under and by virtue of the 
will of his father, Richard Malone, deceased, was seised for the term 
of his natural life, with remainder in tail male to his nephew, 
Richard Malone, afterwards Lord Sunderlin, of and in all that 
AND those, the towns and lands of, &c. 

Your suppliant further sheweth unto your Lordship, that all the 
said estates whereof the said Right Honourable Anthony Malone 
was so seised as aforesaid by virtue of the provisions of his said 
marriage settlement, and of the said will of his said father, the said 
Richard Malone, deceased, had been the estates of his said father, 
and were therefore considered and usually called and denominated 
by the said Right Honourable Anthony Malone, as his paternal 
estates. 

Your suppliant further sheweth that the said Right Honourable 
Anthony Malone, in and previously to the said month of July, in 
the said year 1774, and at the time of his decease, was possessed of ^^ possened 
a considerable personal estate and fortune, and being so seised and estate, 
possessed, he, the said Right Honourable Anthony Malone, on or 
about the 12th day of July, 1774, dulymade and published hislast will i^th juij, 
and testament in writing, duly executed and attested for passing real win, ' 
property, and thereby, after bequeathing and devising some legacies derislng 
and rent-charges, and after charging the same upon the said estates RichlA^Ma^' 
of the said testator's own purchase and acquisition, and of which be lone. Lord Sun- 
was, at the time of his death, seised in fee simple, he, the said testator^ ' 
devised the said estates of which he had the power to dispose, in the 
words and figures following, that is to say : ^^ It is my will, and I in thete words: 
do accordingly devise all my real and freehold estates of my own 
purchase or acquisition, or over which I have any power or dominioa 
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enabling me to dispose thereof, situate in the counties of Westmeatb, 
Roscommon, Longford, Cavan, and county of the city of Dublin, 
or elsewhere in the kingdom of Ireland, unto my said nephew, 
Richard M alone, the eldest son and heir of my lately deceased 
brother, Edmund Malone, in whom I place the utmost confidence, 
his heirs and assigns for ever, not entertaining the least doubt but 
that he will, in due time, and upon the first proper occasion, take 
care not only to have the said estates so devised to him by me, but 
my paternal estate settled in such manner that the said estates may 
continue in the male line of our family, and in our name and blood, 
and go to the several branches of it in succession, one after another, 
according to their priority of birth and seniority of age, the elder and 
his issue male being always preferred to the younger and his issue 
male, according to the usual course of family settlements, as by the 
rules of law the same may be properly done ; and I do hereby most 
earnestly recommend it to my said nephew to see the same so settled, 
still reserving to himself and limiting to all the male branches of our 
fiunily to whom estates only for life shall be limited in remainder 
or succession, all such proper and reasonable powers as are usually 
given and attendant upon such limited estates, in order to enable 
him and them, as they shall be respectively seised in possession, to 
settle jointures upon their wives, or such women as they shall hap- 
pen to marry, and to provide for their younger children, or for their 
daughters, if they shall happen to have daughters only, and no issue 
male, and to make leases for reasonable limiled terms, when they 
shall be respectively seised and in actual possession by virtue of any 
remainder that shall be so limited to them respectively, and all such 
other reasonable powers as my said nephew may think fit, necessary, 
or expedient to add, in order to guard against the consequences of 
and appointed Unforeseen accidents or events; and I do hereby appoint my said 
WM»idnophew nephew, Richard Malone, sole executor of this my will, and request 

he will take upon himself the execution thereof, and the performance 
of the trusts hereby reposed in him ;" as in and by said will, when 
produced, will more fully appear, 
and died, Your suppliant further sheweth unto your Lordship, that the said 

testator, Anthony Malone, about two years after making his said 
will, that is to say, on or about the 8th day of May, 1776, departed 
this life without having altered or revoked the same, and seised of 
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the estates thereby devised, and thereupon his said nephew and i^^^^ng Wi de- 
devisee, the said Richard Malone, afterwards Lord Sunderlin, who entered ' 
entered immediately into the seisin and enjoyment as well of the "*® poseetsion, 
said testator's acquired estates as of his paternal real estates, and 
also possessed himself of the entire of the said testator's personal 
estate, and took upon himself the burthen of the execution of the 
said will, and of the several trusts thereby reposed in him, and ob- •'>.^ proTed the 
tained probate of the said will forth of Her Majesty's Court of 
Prerogative in Ireland. 

p>r flYiAWAf.h. thfLt t.hp nnmifll inPATnonrnHnPAr) 

estates. 



Your suppliant further sheweth, that the annual income produced V»*"«o^*'>« 



by the estates described by the said testator, in his said will, as his 
paternal estates, did not, at the date of the said will, and of the 
death of said testator, exceed the sum of £2000/?^ annuMj whereas 
the income produced by the estates thereby described as the said 
testator's acquired estates, and which were all of said testator's own 
purchase and acquisition, amounted at the said respective periods to 
about the sum of £4500 per annum. 

Your suppliant further sheweth unto yourLordship, that it plainly PiaintiiTs con- 
appears to have been the object and intention of said testator that wUL 
the entire of said real estates, consisting as well of the acquired as 
of the paternal estates, should be limited to the several male 
branches of his family in succession, according to their priority of 
birth, so as to continue in the male line of his family, and in his 
name and blood, as far and as widely as the rules of law would 
permit ; that inasmuch as the said testator had the absolute control 
over his said acquired estates, he might have disposed of same as he 
pleased, and might have annexed to the devise thereof any and 
what conditions he thought proper; and that the said testator, by 
his said will having taken notice of such his power of disposal over 
his acquired estates, and having devised the same to his said nephew 
as a person in whom he placed confidence, not doubting that he 
would have the said paternal estates, as well as the said acquired 
estates of said testator, settled in such manner as to effectuate the 
said testator's object and intention with respect to the same, as 
declared in his said will, the said Richard Malone, as devisee in said 
will, thereby became bound to elect whether he would accept the 
devise so made to him, subject to the trusts and upon the terms so 
expressed and signified in said will as to testator's paternal estates, 
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as well as to his said acquired estates, or whether he would forego 
any benefit under said will, and give up the real and personal pro- 
perty thereby devised and bequeathed to him, and insist on his title 
to the said paternal estates, uncontrolled by the terms of smd will; 
and your suppliant sheweth that the said Richard Lord Sunderlin, 
by taking possession as well of the acquired and paternal estates, as 
also of the entire of the personal property of the said Right Honour- 
able Anthony Malone, by the said will so devised and bequeathed 
to him, and by accepting the benefits conferred upon him by said 
will, must be taken to have made such his election, and to have 
adopted the entire of said will, so as to be bound to give eJBTect to 
every part thereof, and to carry into execution the intention of the 
said testator, as appearing upon the face thereof : and your suppliant 
sheweth, that the said Richard Lord Sunderlin did in fact make 
such election, and did adopt the entire of said will and all its provi« 
tions, and that, in consequence thereof, he became bound to conform 
to all its provisions, and effectuate the same, so far as was in his 
power, and to renounce every right inconsistent with it, and there- 
fore your suppliant submits that the said Richard Lord Sunderlin 
took the acquired estates of the said Anthony Malone, the testator, 
Dot only subject to the annuities and rent-charges expressly charged 
thereon by the said will, but also subject to the condition or trust 
that he would settle, in a legal and effectual manner, both the said 
acquired estates and the said paternal estates, in the mode directed 
and pointed out by the said Anthony in his sidd will, and that the 
said Richard Lord Sunderlin, having, under the will of the said 
testator, entered into possession of the said estates thereby devised 
to him, was liable to and bound to perform the trusts of the said 
will, in regard not only to the said acquired estates of the said 
testator, but also to the estates which are described in the said will 
as the said testator's paternal estates. 
Male branches Your suppliant further sheweth unto your Lordship, that the said 
family liring at testator Anthony Malone, at the time of his death, left of the male 
his death. Jine of his fisimily and of his name and blood, the persons following, 

and none other, to whom, as having been living at the death of the 
said Anthony, your suppliant submits, that, according to the direc- 
tions in the will of the said Anthony, estates for life should have 
jbeen successively limited, with remainders respectively to their first 
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and other sons in succession in tail male, that is to say, the said 
Richard Malone, afterwards Lord Sunderlin, and Edmund Malone, 
the sons of testator's eldest brother Edmund, deceased; Henry 
Malone, Richard Malone, and Anthony Malone, the sons of 
Richard Malone, the testator's younger brother, and Richard 
Malone, grandson of the testator's said brother Richard, and only 
son of the said Henry Malone, the eldest son of said testator's 
brother Richard. 

Your suppliant further sheweth unto your Lordship, that within Edmund Ma- 
a few months after the decease of the said testator, the said Edmund lo^f; *5®^J~" 

' ^ entitled under 

Malone, the brother of said Richard Malone, the said devisee, applied the will in re- 
to his brother, the said Richard, afterwards Lord Sunderlin, insisting tant^on'thT'^*^ 
that the said Richard was entitled, under said will of said testator, <*«**^ of Lord 
to a beneficial estate in the said several lands, for his own life only, without male 
and that as to the inheritance of all said lands and premises herein- *""!', ''«<i"^'«^ 

^ ^ a settlement, 

before mentioned, he, the said Richard Lord Sunderlin, was merely 
a trustee for the purpose of making such settlement of all said 
lands as was directed by the said will of the said Anthony, and that 
under such a settlement, he, the said Edmund, would be the person 
next in remainder after the said Richard his brother, and as such 
entitled, after the death of the said Richard Lord Sunderlin without 
issue male, to a life estate in the entire of said lands and premises. 

And your suppliant further sheweth, that the said Lord Sunderlin, but accepted a 
upon such application being made by the said Edmund, in order to ^^"'P'®""'*- 
prevent the said Edmund from taking effectual proceedings to 
enforce the execution of such settlement as was directed by the said 
will of the said Anthony, entered into a compromise with his brother 
the said Edmund Malone, and accordingly it was agreed that he, 
the said Richard Lord Sunderlin, should release the lands of Shin-' 
glass^ the estate of the said Edmund, from a sum of £5416 13«. Ad. 
charged thereon for the benefit of said Richard Lord Sunderlin, 
and that he, the said Richard Lord Sunderlin, should moreover 
suffer a recovery of the lands of Tonemegarah and Cumlin^ in the 
County ofCavan, being part of the paternal estate of the said testa- 
tor, Anthony Malone, whereof the said testator, Anthony, had been 
seised for his life with remainder in tail to the said Richard Lord 
Sunderlin. And it was further agreed that the said Richard Lord 
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Sunderlin, after acquiring the fee of said lands by virtue of such 
recovery, should convey the fee simple thereof to the said Edmund 
Malone, and his heirs for ever, and should put the said Edmund 
into immediate possession of said lands, the value whereof exceeded 
the sum of £500 per annum. 

Your suppliant further sheweth, that in pursuance of such agree- 
ment, the said Richard Lord Sunderlin, by indenture bearing date 
on or about the 18th day of July, 1777, did release the said lands of 
Shinglass of and from the said sum of £5416 135. 4(/., so as afore- 
said charged thereon; and in further performance of said agreement, 
he, the said Lord Sunderlin, did, in or as of Trinity Term, in the 
year 1777^ being the year next after the decease of the said testator, 
suffer a common recovery of the said lands of Tonemegarah and 
Cumliny in the County of Cavan, by virtue of which recovery the 
sidd Richard Lord Sunderlin became seised in fee of said lands, 
subject, nevertheless, as your suppliant submits, to the trusts in the 
will of the said testator expressed and declared of and concerning 
the estates in the said will described as the said testator's paternal 
estates. 

Your suppliant further sheweth, that instead of making a settle* 
ment of said lands, as directed by the said will, he, the said Richard 
Lord Sunderlin, in pursuance of his said arrangement with his said 
brother Edmund, by deed bearing date the 17th day of June, 1777, 
and made between the said Richard Lord Sunderlin, then Richard 
Malone, of the one part, and the said Edmund Malone, brother of 
the said Richard Lord Sunderlin, of the other part, granted and 
conveyed the said lands of Tonemegarah and Cumlin^ unto the said 
Edmund Malone, his heirs and assigns for ever, by virtue of which 
conveyance the said Edmund became seised and possessed of the 
said lands, and continued in possession thereof until his death, which 
happened about the month of May, 1812. 

Your suppliant further sheweth, that the said Edmund Malone 
died without issue, but by his last will devised the said lands of 
Tonemegarah and Cumlin to his brother, the said Lord Sunderlin 
for his life, with remainder, after his decease, to his sisters, Henrietta 
Malone and Catharine Malone, in common, and to their heirs and 
assigns. 
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Your suppliant further sheweth, that the said Richard Lord After which, 
Sunderlin having, by the said arrangement with his said brother suffered 



reco- 



Edmund, in the year 1777, secured the acquiescence of the person ▼«"««<>/ the 

, , , , , paternal e«t*te ; 

then most interested in carrying into execution the trusts of the will 
of the said testator, proceeded to deal with the residue of the estates 
therein mentioned, as if such will had never been made, and accord- 
ingly the said Lord Sunderlin being so seised in tail male of the said 
several lands and premises situate in the counties of Westmeath 
and Longford, being part of the lands described by the said will of 
the said testator as his paternal estates, did, as of Trinity Term, 
1781, suffer a common recovery of all that and those the lands 
of, &c., being part of the estates hereinbefore mentioned as de- 
scribed in the will of the said Anthony Malone as the said testator's 
paternal estates. 

Your suppliant further sheweth, that under and by virtue of said 
two several recoveries, the said Lord Sunderlin acquired the fee of 
the said testator's said paternal estates, subject nevertheless, as your 
suppliant submits, to the trusts declared in the will of the said tes- 
tator, Anthony Malone, of and concerning the same. 

Your suppliant further sheweth, that the said Richard Lord and inst^^ad of 
Sunderlin, instead of executing such settlement as was directed by eautes upon 
the said will, did, by deed by him executed, and bearing: date on or *'')"^* ' ^ ^*^** ^ 

' ' ^ ^ . , will, mortgaged 

about the 24th day of September, 1784, in consideration of the sum them to Lord 
of £15000, grant and assign to Sir Nicholas Lawless, afterwards ^^^^n* 
Lord Cloncurry, his executors, administrators, and assigns, all the 
said lands of which the said Richard Lord Sunderlin had so as 
aforesaid acquired the fee simple, to hold to the said Lord Cloncurry 
for 1000 years, subject to redemption upon payment of the sum of 
£15000, with interest, as therein mentioned ; and by indenture 
bearing date on or about the 7th day of April, in the year I79I9 
the said Richard Lord Sunderlin granted and demised the said 
mortgaged premises situate in Westmeath and Longford aforesaid, 
to the said Lord Cloncurry, his executors, administrators, and 
assigns, for a term of 2000 years, subject to redemption upon 
payment of the further sum of £8666 13*, 4(/., making, together 
with the said sum of £15,000, the total sum of £23,666 13«. 4(/., 
as by the said indentures may appear ; and the said Lord Sunderlin 
applied the said monies to his own use, as he thought proper 

2k 
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who, howerer, YouF suppliant further sheweth, that at the date and execution of 

I iiMJ I notice of , , i • r 

the wiU. the said last mentioned indenture of mortgage, and at the time of 

the payment of the money advanced on foot thereof, he the said 
Lord Cloncurry had full and clear notice of the will of the said tes- 
tator, Anthony Malone, and of the trusts thereof, and that the said 
lands in said mortgage deed comprised, constituted part of the lands 
in said will mentioned, and were included amongst the lands bound 
by the trusts created by the said will, and were therein directed to 
be settled as hereinbefore mentioned, and that said Lord Sunderlin 
derived his title under said will. 

Your suppliant further sheweth, that the said Lord Cloncurry 
departed this life, having previously by his last will, bearing date 
the 26th day of August, 1799, appointed Hugh Lord Carleton, 
John Lees, junior, deceased, and the Honourable Mary Lawless, 
afterwards Mary Whaley, widow, his executors. 

Your suppliant further sheweth, that the said Hugh Lord Carle* 
ton and John Lees, junior, declined to act as such executors, where- 
upon the Honourable Mary Lawless solicited probate of the said 
will, and survived her said co-executors, the said Lord Carleton and 
John Lees, and acted as executrix of the said Lord Cloncurry until 
her death, which happened in the year 1830 ; and since her death 
administration of the goods and chattels of the said Nicholas Lord 
Cloncurry, unadministered by the said Mary Lawless, has bf^n 
granted forth of her Majesty's Court of Prerogative in Ireland, to 

J. C. Browne John Conroy Browne, who is now the personal representative of 

is DerflODftl re* 

presenutiyeof the Said Lord Cloncurry, the said mortgagee. 

the mortgagee. Your suppliant further sheweth, that the said Richard Lord Sun- 

Lord Sunderlin derlin obtained renewals in his own name of the lands of Lara, 

newau o/part P**"^ ^^ ^^' ^^^^ ^Y lease for lives, with covenant for perpetual re- 
of the trust es- newal, and thereby acquired the entire interest therein at law. But 

tate held by i- • . i . i , i , « , 

lease with core- your suppliant Submits that said renewals and any other renewal ob- 
"ewJ?' "' tained of said lands by said Richard Lord Sunderlin, or by any other 

person or persons, must in this Court be deemed grafts on said ori- 
But the renew- -^ lease, and subject to the trusts in the will of the said Anthony 

als were subject c» ' J J 

to the trusu in Malone expressed and declared of and concerning the same. 

Your suppliant further sheweth, that the said Henry Malone, the 
eldest son of the said Richard Malone, brother of the said testator, 
Anthony Malone, and which said Henry Malone was the person 
next entitled under said will of said Anthony Malone, to the lands, 
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in case the said Richard Lord Sunderlin, and the said Edmund Ma- Henrj Maione, 
lone, his brother, should respectively die without issue male, seeing nuunder next 
the said Richard Lord Sunderlin dealing: with said estates as his ****■' ?^T?.?*** 

° ^ ^ oaosed a bill to 

absolute property, and without any regard to the said will of the be prepared to 
said testator, Anthony Malone, caused a draft of a bill to be pre- li^^fiH^^' 
pared, which was perused and approved of by counsel of eminence, trutu of tho 
to compel the said Richard Lord Sunderlin to execute such settle- 
ment of the said acquired and paternal estates of the said Anthony 
Malone as by the will of the said Anthony is directed, freed from 
all conveyances and incumbrances made by the said Lord Sunderlin, 
and praying such relief as thereby is prayed; as by the draft of said 
bill, in the possession of some or one of the confederates hereinafter 
named, when produced, will more fully appear. 

Your suppliant further sheweth, that the said bill was never filed. Bat Lord S. 
in consequence of the said Lord Sunderlin having publicly declared n^t to file it. 
at various times, in the presence of divers persons, that no female 
should inherit the said lands, but that the said lands should go pur- 
suant to the will of the said Anthony, in case he, the said Lord 
Sunderlin, and his brother Edmund, should die without issue male. 

Your suppliant further sheweth, that the said Henry Malone, 
who had caused said bill to be prepared, died in the life-time of the 
said Lord Sunderlin, that is to say in the year 1814, and the said 
Edmund Malone, the brother of said Lord Sunderlin, having also 
died without issue as hereinbefore mentioned, in the year 1812, the 1812, Edmnnd 
said Richard Malone, son of the said Henry, thereupon became and withoat iMue. 
was the next male descendant of Richard Malone, the father of |q,^^ Henrj 
the said Anthony Malone, the testator, and was as such entitled to Maionedied 
an estate in said lands by virtue of said devise, and the said Richard, Richard Ma-' 
the son of said Henry, survived the said Lord Sunderlin. ^°•• 

Your suppliant further sheweth, that the said Richard Lord i8i6»LordS. 
Sunderlin died in the month of April, 1816, intestate, without issue, 
and without having made any such settlement as is by the will of 
the said testator, Anthony Malone, directed, leaving his two sisters. His two tisterf, 

^ L • I co-heireiic*. 

the said Henrietta and Catharine Mialone, his co-heiresses at law, 
him surviving ; and the said Catharine Malone obtained adminis- 
tration of the goods and chattels, rights and credits of the said Lord 
Sunderlin forth of the proper Ecclesiastical Court, whereby she be« 
came his personal representative. 

2 K 2 
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1816, Richard 
Malone, son of 
Heurj, filed hit 
bill against the 
oO'heireMes to 
compel execu- 
tion of the 
trust, claiming 
onlj a life 
tate. 



Answer filed ; 



denying the 
exiMteoce of a 
trust. 



Your suppliant further sheweth, that the said Richard Malone, 
son of the said Henry, shortly after the decease of the said Lord 
Sunderlin, that is to say on or about the 16th day of December, 
1816, filed his bill in this honourable Court against the said Henri- 
etta and Catharine Malone and others, thereby stating the will of 
the said Anthony Malone, as hereinbefore is stated, and that the 
said Richard, the plaintiff in the said bill, was alive at the time of 
the decease of the said testator, Anthony Malone, and was the only 
son and heir-at-law of the said Henry Malone deceased, and was 
then the only survivor of the male issue descended from Richard 
Malone, the father of the said testator, who was living at the time 
of the death of said testator, and that as such he was entitled to an 
estate for life in the entire of said acquired and paternal estates of 
said testator, with remainder to his first and every other son and 
sons in tail male ; and by his said bill the said Richard Malone, 
after stating and setting forth the several matters and things therein 
contained, prayed that the said Henrietta and Catharine might be 
decreed to make such settlement of the said acquired and paternal 
estates of the said Anthony Malone as by the said will of the said 
Anthony is directed, freed from all incumbrances created by the 
said Lord Sunderlin, and by the suid Henrietta Malone and Catha- 
rine Malone, and prayed such relief as is thereby prayed ; as by 
said bill, remaining as of record in this honourable Court, will more 
fully and at large appear. 

Your suppliant further sheweth, that the said Henrietta Malone 
and Catharine Malone, on or about the 16th day of April, 1817, 
filed their joint answer to the said bill, thereby insisting that the 
said Lord Sunderlin had entered as heir-at-law of the said Anthony 
Malone, and not under his will, into possession of all the estates of 
which said Anthony was seised in fee, and that the said Lord Sun- 
derlin had suffered recoveries, whereby he had acquired the fee of 
the several lands and premises described by the said Anthony in his 
said will, as his paternal estates, and that the said Lord Sunderlin 
was bound by no trust in respect of either the said acquired or pa- 
ternal estates, and that the said Henrietta and Catharine Malone 
were co-heiresses-at-law of the said Lord Sunderlin and of the said 
Right Honourable Anthony Malone, and as such entitled to the 
entire of the said acquired and paternal estates of the said Anthony, 




BILL TO RBCOVBR POSSESSION OF TRUST BSTATB. '491 

excepting the said lands in the County of Cavan, which they, the 
said Henrietta and Catharine, claimed under and by virtue of the 
will of their brother, the said Edmund Malone ; as by the said an- 
swer, now remaining as of record in this honourable Court, refer- 
ence being thereunto had, will more fully and at large appear. 

Your suppliant further sheweth, that issue was joined in the said 1819, cauM 
cause, and witnesses were examined on both sides, and the same came ^®*^ 
on to be heard in this honourable Court on or about the 12th day of 
July, 1819, and on several subsequent days, and was partly heard, 
when an arrangement by way of compromise was proposed by and 
on behalf of said Henrietta and Catharine Malone to the said Ri- 
chard Malone, to whom it was represented, and on whom it was 
urgently pressed, that the said ladies were his nearest relations, and 
then far advanced in life ; that they were willing, provided only that 
a provision were secured to them for their lives, to convey the en- 
tire of the said estates to him, the said Richard Malone, in any way 
he might point out, whereas if the Court were called on to pronounce 
a decree, the said Richard would thereunder have a mere life inte- 
rest in the said estates limited to him, without having any power or 
control over the inheritance. 

Your suppliant sheweth that the said Richard Malone, in conse- Suit compro- 
quence of these representations, agreed to a compromise, which was ™^j j^^/ 1 J20 
accordingly carried into effect by a certain deed bearing date on or 
about the 1st day of June, 1820, and made between the said Hen- 
rietta Malone and Catharine Malone of the first part ; Henry Paisley 
L' Estrange and Alexander Fairbrother Perceval therein named, of 
the second part; Sir Ralph Gore, Baronet, and Henry William Ara- 
bin, Esq., Barrister-at-law, of the third part ; and the said Richard 
Malone of the fourth part ; whereby after reciting the several matters 
therein recited, and amongst others, reciting that the said Richard 
Malone claimed to be entitled to the several estates of the said An- 
thony Malone, and had filed his bill against the said Henrietta Ma- 
lone and Catharine Malone, as therein and hereinbefore mentioned, 
and that the said Henrietta and Catharine had answered said bill, 
and that said cause had been partly heard, and that in order to put an 
end to litigation the said Henrietta and Catharine had come to an 
arrangement with the said Richard Malone to settle all matters in dis- 
pute between them in an amicable manner, and, amongst other things, 
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bad agreed that the smd Henrietta M alone and Catharine Malone 
should convey the estates therein in that behalf mentioned, being 
the estates hereinbefore described as both the acquired and paternal 
estates of Anthony Malone, to the said Richard Malone for life, 
with remainder to his first and every other son and sons in tail male, 
with remainder to the said Richard in fee, they, the said Henrietta 
and Catharine, reserving thereout to themselves an annuity of £3000 
a year of the then currency of Ireland, for their joint lives, and for the 
life of the survivor of them; and also that the said Henrietta and Ca- 
tharine should convey to the said Richard Malone and his heirs, 
certain other lands therein mentioned, in the King's County, which 
were purchased by the said testator, Anthony Malone, after the pub- 
lishing of his said will, and therefore were not affected by the same, 
reserving to each of them, the said Henrietta Malone and Catharine 
Malone, a power to charge the said last-mentioned lands, together 
with the freehold lands of Lara^ &c., with a certain sum therein 
specified, and that the several estates comprised in said deed should 
remain chargeable with the mortgages and judgments therein men- 
tioned, the said indenture witnessed, that the said Henrietta Malone 
and Catharine Malone, in consideration of the premises, and in order 
to carry the said agreement into effect, did grant, bargain, sell, alien, 
release, and confirm unto the trustees therein named, and to their 
heirs and assigns, the several lands, hereditaments, and premises in 
said indenture mentioned, and hereinbefore specified and described as 
the paternal and acquired estates of thesaid testator, Anthony Malone, 
Lands eon- Subject to an annuity of £3000 per annum thereby provided for the 
to Richard Ma- ^'^ Henrietta Malone and Catharine Malone, to the use of the 
lone for life, said Richard Malone for life, with remainder to his first and every 
first and other Other SOU in tail male, with remainder to the said Richard Malone^ 
sons in tail, jjjg heirs and assiirns, for ever. 

remainder to !• 

Richard in fee. Your suppliant further sheweth unto your Lordship, that the said 

Richard Malone entered into possession or receipt of the rents of 
the said paternal and acquired estates of the said testator, Anthony 
Malone, which were so as aforesaid conveyed to him in pursuance 
of the said compromise, and being so seised and possessed, by inden- 
ture bearing date on or about the 14th day of May, 1832, he, thesaid 
fee^to Thomas l^^chard Malone, granted and conveyed unto Thomas Richard Roo- 
B. Rooper, per, one of the confederates hereinafter named, all that and those 
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the town and lands of, &c., being the lands hereinbefore described as 
the paternal estate of the said testator, Anthony Malone, to hold the 
same unto the said Thomas Richard Rooper, his heirs and assigns, 
for ever, subject, nevertheless, to the proviso in the said indenture 
contained for redemption of the said premises, on payment by the 
said Richard Malone, his heirs, executors, administrators, or assigns, 
of the sum of £7201 lis. S^d, sterling, with interest for the same, 
at the time and in the manner in the said indenture specified ; as by 
the said indenture may appear. 

Your suppliant further sheweth, that the said Thomas Richard with notice of 
Rooper was a connexion and intimate friend of the said Lord Sun- ^* ^"^ 
derlin and of the said Richard Malone, and was appointed trustee 
and sole executor of the will of the said Catharine Malone, who died at 
the time hereinafter in that behalf stated, and your suppliant charges 
that at the date and execution of the said last-mentioned indenture of 
mortgage, and of the payment of any money advanced at foot thereof, 
he, the said Thomas Richard Rooper, had full and clear notice of 
the will of the said testator, Anthony Malone, and of the trusts 
thereof, and that the said lands of, &c., comprised in said mortgage, 
were the lands which in and by the said will were described as the 
said testator's paternal estates, and were included among the lands 
bound by the trusts created by said will, and thereby directed to be 
settled in the manner hereinbefore in that behalf particularly men- 
tioned, and that the said Lord Sunderlin had entered under said 
will into possession of all the estates thereby described as the ac- 
quired and paternal estates of said Anthony, and that the said Ri- 
chard Malone claimed and derived his own title to said lands under 
said will of said Anthony, and had obtained possession thereof by 
means of the compromise carried into effect by the said deed of the 
1st day of June, 1820, hereinbefore mentioned, of which deed, and 
of the compromise therein mentioned, your suppliant charges that 
the said Thomas Richard Rooper had notice. 

Your suppliant further sheweth unto your Lordship, that by in- Annuity to 
denture bearing date on or about the 10th day of December in the nor, 
year 1833, and made between the said Richard Malone of the one 
part, and Henry O'Connor, junior, therein named, of the other part, 
be, the said Richard Malone, did grant unto the said Henry O'Con- 
nor an annuity or yearly rent-charge of £20 sterling, during the life 
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of the said Henry O'Connor, chargeable on the lands of Castletowny 

in the County of Westmeath, being part of the acquired estates of 

without conri- ^jj^ gg^jj testator, Anthony Malone. And your suppliant sheweth, 

with notice of that the Said Henry O'Connor paid no valuable consideration for the 

said annuity, and at the time of the execution of the said deed had 
full notice of the said will of the said testator, Anthony Malone, and 
of the trusts thereby created, and that the said Lord Sunderlin bad 
entered into possession of said paternal and acquired estates under 
the said will of the said Anthony. And your suppliant further 
sheweth, that the said Henry O'Connor was a near relative of the 
said Richard Malone, and resided with the said Richard at Barons- 
town^ at the date and execution of the said last-mentioned deed, and 
must have been, and, as your suppliant charges, in fact was per- 
fectly aware of the manner in which the said Richard Malone ob- 
tained possession of the said lands of Castletoum^ along with the 
other lands constituting the acquired estates of the said testator, 
Anthony Malone, and was fully apprised of the said compromise, 
and of the said deed so executed in pursuance thereof. 

Your suppliant sheweth, that the said Henrietta Malone and Ca- 
tharine Malone are both dead, and that all arrears of their said an- 
nuities have been paid, and that the said Catharine Malone was the 
survivor, and died in the year 1831, having previously by her last 
will appointed the said Thomas Richard Rooper executor of her 
Rooper is per- Said will, who duly proved the same, and is now the personal repre- 
sonai repre»en- ggntative of the Said Catharine Malone and of the said Henrietta 

tative of Hen- 
rietta Malone Malone. 

Malone. °* Your Suppliant sheweth, that the said Richard Malone being so 

seised under and by virtue of the said indenture of the 1st day of 
June, 1820, for the term of his life, of the said acquired and paternal 
estates of the said Right Honourable Anthony Malone, situate in the 
Counties of Westmeath, Longford, Roscommon, Cavan, and the City 
of Dublin ; and being also seised in fee or some other sufficient es- 
tate of certain other lands situate in the King's County and else- 
where, did by his last will and testament in writing, bearing date 
WiU of Richard on or about the l^th day of April, 1830, duly executed and attested 
ins to*tru8tees, ^^^ devising freehold estates, give and bequeath all his estate, real and 

personal, to Henry O'Connor and Alicia O'Connor his wife, Hugh 
Morgan Tuite, and Thomas Ardill, therein named, and to thei^ 
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heirs, executors, administrators, and assigns, upon the trusts in the 
said will mentioned, that is to say, as to the said estates whereof he 
the said Richard was seised in the Counties of Westmeath, Long- 
ford, Roscommon, Caran, and the City of Dublin, which were the 
estates of bis great grandfather, Richard Malone of Rathduff, 
and afterwards of Baronstown^ and of his said grand-uncle, the said 
Right Honourable Anthony Malone, being the estates hereinbefore 
mentioned, upon trust for the payment of all his, the said testator 
Richard Malone's own and his father's debts, and of the legacies 
and annuities in the said will mentioned, and of the costs attending 
the execution of bis said will, in case his personal estate should 
prove insufficient for these purposes, in exoneration of his King's 
County estates, which he the said Richard Malone, by his said will, 
charged with the said debts, legacies, and annuities and costs, for 
the purpose of more satisfactorily securing the payment thereof, and 
which King's County estates, together with the personal estate of 
the said Richard Malone, your suppliant charges are abundantly 
sufficient for the discharge of the said debts, legacies, annuities, and 
costs ; and subject to the said debts, legacies, annuities, and costs, 
and particularly subject to an annuity of £500 per annum for the subject to 
separate use of his sister, Catharine Whitestone, for life, in trust for num fo/sepal 
his said sister the said Alicia O'Connor, and her husband the said "*®."^fl.^*" 

tharine White- 
Henry O'Connor, and the survivor of them, for life, with remain- ttone, for Alicia 

der to the use of Edmund Malone, first son of the late Edmund berhusbLd"* 
Malone, of Ballynahown^ Elsquire, for life, with remainder to his (**°<^« <>«- 
first and every other son in tail male, with remainder to John Ma- life, 
lone, second son of the said Edmund Malone of Balli/naAoum^ for remainder to 
life, with remainder to his first and every other son in tail male, with of Baii^nahwffH 
remainder to Edmund L' Estrange therein named, for life, with re- remainder to 
mainder to his first and every other son in tail male, with remainder ^^-"J*^ ^^*' 
to George L' Estrange therein named, for life, with remainder to remainder to 
George Henry L' Estrange, son of the said George, for life, with George Henry 
remainder to his first and every other son in tail male, with rever- remainder to 
sion to the right heirs of the said Richard Malone the testator ; and **" ^*^ *°** 
the said testator afterwards duly executed a codicil to his said will. ! 

•' ' rcTersion to 

duly attested for the devising of real estates, and thereby nominated ^^^^ of Rich. 
Edward Meadows Dunne, therein named, a joint executor of his 

, E. M. Dunne 

said will, in addition to those whom he therein stated he had pre- executor. 
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viously appointed to that office, and thereby bequeathed to said Eld- 
ward M. Dunne the sum of £1000, and to Henry Stepney and St. 
George Stepney, therein named, the sum of £1500, and charged 
the said several sums upon the estates of the said Anthony Malone ; 
and by his said will and codicil the said testator bequeathed certain 
small annuities to John Sherwood and Arthur Doherty therein 
named, for their respective lives, but the said John Sherwood and 
Arthur Doherty are dead, and no sum whatever is payable in respect 
of the said annuities or either of them, as in and by the said will and 
the said codicil thereto, in the possession of the said Alicia O'Con- 
nor, or her confederates hereinafter named, will appear. 

Your suppliant further sheweth, that the said Richard Malone 
departed this life on or about the 6th day of January, 1834, without 
issue, leaving his sisters, the said Alicia O'Connor and Catharine 
Whitestone, his co-heiresses-at-law, who are also co-heiresses-at-law 
of the Right Honourable Anthony Malone, and of the said Lord 
Sunderlin, and of the said Henrietta Malone and Catharine Malone. 

Your suppliant further sheweth that Edward Meadows Dunne, 
the executor named in the said codicil of the said Richard Malone, 
has proved the said will and codicil, and obtained probate thereof 
forth of the proper Ecclesiastical Court, and has possessed himself 
of the personal estate and effects of the said testator, Richard Malone, 
and that upon the death of the said Richard Malone the said Alicia 
O'Connor and Henry O'Connor entered into possession of the said 
acquired estates and paternal estates of the said Anthony Malone, 
so as aforesaid situate in the counties of Westmeath, Longford, 
Cavan, Roscommon, and the city of Dublin, or into receipt of the 
rents and profits thereof. 

And your suppliant sheweth, that the said Henry O'Connor, the 
elder, departed this life on or about the 25th day of January, 183i>, 
leaving the said Alicia, his wife, him surviving. 

And your suppliant further sheweth, that your suppliant is 
the eldest son and heir male of said Richard Malone hereinbefore 
mentioned, who was the second son of said Richard Malone, 
the brother of said testator, Anthony Malone, and that your 
suppliant's said father, Richard Malone, who was living at 
the death of said Anthony Malone, died on or about the 18th 
day of June, 1806, and your suppliant sheweth that your suppliant 
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was not living at the time of the death of said testator, Anthony 
Malone, and that on the death of said Richard Malone, the son of On death of 
Henry Malone, and the person last seised of said estates, without ^^ entuied'to' 
issue male, your suppliant became entitled, under and by virtue of estate uu in 
said will, to an estate in tail male, with such remainders over as this ^^^^ 
Court shall please to direct, in all said lands and premises, as well 
the paternal as the acquired estates in said will of said Anthony 
Malone mentioned ; and your suppliant submits that he ought not 
to be prejudiced, nor ought his rights to be in any wise affected by 
the compromise so entered into by the said Lord Sunderlin with his 
brother, the said Edmund Malone, respecting the said part of the 
said trust estates so situate in the County of Cavan, or by the said 
conveyance entered into and carried into execution by the said Ri- 
chard Malone, lately deceased, with the said Henrietta Malone and 
Catharine Malone respectively, as to all the said trust estates, such 
last-mentioned compromise having been entered into in a suit to 
which your suppliant was not a party, and of which your suppliant, 
until a recent period, was wholly ignorant. 

Your suppliant further sheweth, that on or about the 9th day of Notice from 
July, 1836, your suppliant caused a notice to be served on the said P^^^f*®*""*- 
Alicia O'Connor, Thomas Ardill, Hugh Morgan Tuite, Michael 
Whitestone, and Catharine his wife, thereby apprising them of the 
nature of your suppliant's claim to the said trust estates, and calling 
upon them to make such a settlement as by the said will of the said 
Anthony Malone is directed ; as by the said notice, to which your 
suppliant refers, may appear ; but that the said persons on whom said 
notice was so served have not, nor has any of them, complied with 
the requisition of said notice, and in answer, or by way of answer 
thereto, a notice was served on behalf of said Alicia O'Connor, Hugh 
Morgan Tuite, Thomas Ardill, and of Michael Whitestone and said 
Catharine Whitestone, his wife, signed by John Smith, their Solicitor, 
which notice was merely illusory, whereby said John Smith merely 
required your suppliant to shew proof of your suppliant's title, and 
stated that he would attend at any time and place appointed by your 
suppliant to investigate such proof, but said notice contained no offer 
or engagement whatever, on the part of any of the said parties, upon 
which your suppliant could act. 

Your suppliant shews that it is apparent on the face of the said 
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Will of the said Richard Malone, the person last seised of said estates, 
that at the time of making his said will, he, the said Richard, was 
fully aware that his right to devise the said trust estates was liable 
to be impeached, for he, the said Richard, after directing his debts, 
legacies, and the costs attending the execution of his said will, to be 
paid out of the rents and profits of the said trust estate^:, proceeds in 
his said will to direct, in order, as he thereby states, more satisfac- 
torily to secure the payment of his said debts, legacies, and costs, 
that the same shall be charged on his, the said Richard's, estates in 
the King's County, which latter estates were not aflFected by the 
trusts contained in the will of the said testator, Anthony Malone ; 
but the said Richard must have known that the said trust estates 
were abundantly sufficient in value to secure, in the most ample and 
satisfactory manner, the payment and discharge of the said debts, 
legacies, and costs, provided the said Richard was entitled to charge 
the same thereon. 

Your suppliant further sheweth, that none of the said persons 

to whom the said Richard Malone purported to devise the said 

estateis for life, with remainder to their first and other sons in tail 

male, has now any male issue, and that the said Edmund Malone, 

one of the said devisees for life, has lately died without issue, and 

Go^heiresset of that the Said sisters and co- heiresses of the said Richard would now 

^preiientfirst°^ ^® entitled to the first vested estate of inheritance in the said estates, 

estate of inhe- supposing the said disposition thereof, so affected to be made by the 

bit will. 8i^i<i Richard Malone as aforesaid, to be valid. 

Your suppliant charges, that the said confederate, Thomas Ri- 
chard Rooper, resides out of the jurisdiction of this honourable 
Court. 

Your suppliant further sheweth, that your suppliant has applied 
in a friendly manner to the said Alicia O'Connor, Michael White- 
stone, and Catharine Whitestone, his wife, and their confederates 
hereinafter named, to make and execute a settlement of the said 
trust estates, as directed by the said will of the said Anthony Ma- 
lone, so as to limit an estate tail therein to your suppliant, and in 
particular your suppliant, on or about the 9th day of July, 1836, 
caused a notice to be served upon the said Alicia O'Connor, Thomas 
Ardill, Hugh Morgan Tuite, Michael Whitestone, and Catharine 
his wife, adverting to the said will, and requiring them to convey to 
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your suppliant such estate as he was entitled to under said devise, 
in said lands and premises, and offering to have all necessary deeds 
and documents prepared, and to pay all expenses properly attendant 
on said conveyance, and further offering to give satisfactory proof 
that your suppliant was the eldest son and heir of said Richard Ma- 
lone as aforesaid, and requiring them to give a direct answer to said 
notice within a reasonable time ; and your suppliant hoped his re- 
quests would have been complied with. 

But now so it is, may it please your Lordship, that the said All- Combln»tion. 
cia O'Connor and Michael Whitestone and Catharine his wife, com- 
bining and confederating with the said Hugh Morgan Tuite, 
Thomas Ardill, John Malone, ofBallynahowHy Kdmund L* Estrange, 
George L'Estrange, George Henry L' Estrange, Edward Meadows 
Dunne, Henry Stepney, and St. George Stepney, who respectively 
claim an interest in the said trust estates under the said will of the 
said Richard Malone, lately deceased, as hereinbefore mentioned, 
and with the said Henry O'Connor, the younger, Thomas Richard 
Rooper, John Conroy Browne, the administrator and personal re- 
presentative of the late Nicholas Lord Cloncurry, and with divers 
other persons at present unknown to your suppliant, whose names, 
when discovered, your suppliant prays he may be at liberty to insert 
herein, with apt words to charge them as parties defendants hereto, 
and contriving how to wrong and injure your suppliant in the pre- 
mises, they, the said Alicia O'Connor, Catharine Whitestone, and 
their confederates, absolutely refuse to comply with such requests ; 
and they at times pretend that the said Richard Malone, lately de- Pretences, 
ceased, was not only the person last seised of said premises, but was ' That Richard 

, , , last seised, was 

entitled to the reversion thereof, by virtue of the said deed of the entitled under 
1st day of June, 1820, and that he was bound by no trust in respect ^^^^^^.o^^**"* 

•' ' ' •' * promise to re- 

of the said reversion, and that they, the said Alicia O'Connor and version abso- 
Catharine Whitestone, are his co-heiresses-at-law, and, as such, are co-heiresses are 
now entitled to the seisin and possession of the said estates, whereas now entitled. 

1 t r Charge con- 

your suppliant charges the contrary thereof to be the fact, and that trary. 
by the provisions of the said deed, the said Richard was seised for 
the term of his natural life only, and that as to the reversion which 
should have been limited over by the said deed, in conformity with 
the directions of the will of the said Right Honourable Anthony 
Malone, he, the said Richard, was a mere trustee for the purpose of 
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making^ such settlement as by said will is directed, and that the said 

Alicia O'Connor and Catharine Whitestone, who are now seised of 

the legal estate of the said lands and premises either as co- heiresses 

or devisees of the said Richard, are liable to the said trusts, and bound 

to perform the same. 

2nd pretence. And at Other times they, the said Alicia O'Connor and Catharine 

had power^^un- Whitestone, will admit that the said Richard was seised for his own 

der deed of Jife alone, but then they insist that by the limitation of the reversion 

deTise, and did of the Said trust estates in the said deed of the 1st day of June, 1820, 

deTiM to his jjg jjj^ ^ power of disposing of the fee and inheritance of the said 

Charge ooo- ^^ust estates, and that he did dispose thereof by his will, whereby he 

^'^J^* has devised a life estate in said lands and premises to the said Alicia, 

subject to an annuity for the said Catharine, and subject to the seve- 
ral other charges in the said will contained ; whereas your suppliant 
charges that the said Richard Malone had no right or title whatso- 
ever to devise said lands to his said sisters, or to either of them, in- 
asmuch as the said will of the said Anthony Malone, under which 
will the said Richard derived his own title to said trust estates, ex- 
pressly directs that the said testator's said acquired paternal estates 
should be settled and limited in the male line of his family, and in 
his name and blood, so far as the rules of Law would permit* 
Co-heireteet And your Suppliant charges that there is a quantity of valuable 

timber^and*^ trccs Standing and growing on the said lands and premises described 
bave cut part, iq the will of the Said Anthony Malone as his acquired and pater- 
nal estates, and the said Alicia O'Connor and Catharine Whitestone 
and their confederates threaten that they will cut down and fell the 
same, or a considerable part thereof; and the said Alicia O'Connor 
has already cut down a part of said timber. 
3rd pretence. And they, the said Alicia O'Connor and Catharine Whitestone, 
areentined to and their confederates, give out and allege that they or some of them 
accruing rents, j^^^ entitled to the accruing rents of the said trust estates, and that 

they will proceed at law against the tenants of the said trust estates, 
for the purpose of enforcing the payment of the said rents, as the 
same shall from time to time become due, and have actually com- 
menced such proceedings. 
4th pretence. And at Other times said confederates allege and pretend, that the 
giOmate. * *" ^^^ Richard Malone, your suppliant's father, died without lawful 

issue, and that your suppliant is not, as his son and heir, entitled to 
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the said estates, or to any benefit under the said will of the said 

Kight Honourable Anthony Malone, your suppliant not being, as 

they allege, legitimate, in consequence of some informality which, 

as they allege, existed in the marriage of your suppliant's father and 

mother, the contrary of which allegations your suppliant charges to ^*»»''K« *^« 

be the truth, your suppliant's parents having been duly and legally 

married before the birth of your suppliant. 

And said confederates at other times allege, that although a mar- 5th pretence: 
riage was solemnized between your suppliant's parents, in the month fi^^r" i Prot' 
of January, 1801, which was before the birth of your suppliant, yet *e8t»nt« was 
such marriage was not valid, inasmuch as the same was celebrated, Roman Catho- 
as said confederates allege, by a Roman Catholic clergyman, and that ^* c^«'«y™"- 
said Richard Malone, your suppliant's father, was at that time a Pro- 
testant, in consequence of which, as they pretend, said marriage was 
void; but your suppliant charges, that although the said Richard charge: he 
Malone was educated and brout^-ht up as a member of the Esta- ^«ca«ne»Ro 

, . . , man Catholic 

blished Church, yet several years before his said marriage with your 
suppliant's mother, who was always a Roman Catholic, he became, 
and was at the time of said marriage, and continued to be and pro- 
fess himself a Roman Catholic, and that he afterwards lived in the 
profession of the Roman Catholic faith, and died therein ; and as 
evidence thereof, your suppliant charges that he constantly and re- 
gularly attended Divine Worship at various Roman Catholic cha- 
pels in England and Ireland, and adopted the tenets of the Roman 
Catholic religion, and conformed to the rites thereof, and that he 
continued so to do up to the time of his death. 

And your suppliant further charges, that the said marriage was 
duly and legally had and solemnized between your suppliant's said 
father and mother, then both professing the Roman Catholic reli- 
gion, and that they lived and were received and visited as husband 
and wife thenceforth, as well in different parts of England as in 
Ireland, and by various highly respectable persons, including, 
amongst others, the said sisters of the said Richard Lord Sunderlin, 
the sisters of your suppliant's said father, and other members of the 
Malone family. 

Your suppliant further sheweth, that the said marriage was so- 
lemnized on or about the month of January, 1801, in the chapel of 
Townsend-street, in the City of Dublin. 
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Injunction to 
give possession. 



and to restrain 
waste, 

and from 
receipt of rents. 



All which actings, doings, &c., ante^ p. 18. 

\_Interrogate fully ^ and proceed thus] : — 

And that the trusts of the said will of the said Right Honourable 
Anthony Malone may be declared and carried into execution under 
the direction of this honourable Court. 

And that your suppliant'skindredand degree of relationship to the 
said testator, the said Right Honourable Anthony Malone, may be 
ascertained and declared ; and that, if necessary, your suppliant may 
be at liberty to examine old witnesses de bene esse for the purpose 
of preserving their testimony in relation thereto, as well with respect 
to your suppliant's legitimacy, if disputed, as in all other respects. . 

And that it may be ascertained in such manner as your Lordship 
shall think fit, who were the several members of the male branches 
of the said Right Honourable Anthony Malone's family, living at the 
time of his death, and what members thereof have been since bom. 

And that the said Alicia O'Connor and such of the confederates 
as are able and bound so to do, may be decreed to make such settle- 
ment of the said acquired and paternal estates of the said Anthony 
Malone as by the said will of Anthony is directed, and by such con- 
veyance or conveyances, and with such limitation as your Lordship 
shall think fit, and in particular, that your suppliant may be decreed 
entitled to an estate in tail therein, in possession, freed from all in- 
cumbrances and conveyances created by the said Lord Sunderlin, 
by the said Henrietta Malone and Catharine Malone, by the said 
Richard Malone lately deceased, or by the said defendants or any 
of them. 

And that the injunction of this honourable Court may issue to 
put your suppliant in possession of the same accordingly. 

And that the estates may be exonerated from all mortgages, 
judgments, and other incumbrances created by the acts of the said 
Lord Sunderlin and Richard Malone respectively, or of either of 
them. 

And that the said Alicia O'Connor and her confederates may be 
restrained from committing waste, and from interfering and med- 
dling with the said estates ; and that the said defendants may be 
restrained and prevented from receiving any part of the rents 
thereof which accrued due since the death of the said Richard Ma- 
lone, lately deceased. 
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And that the said defendants may be restrained by the injunction 
of this honourable Court from proceeding at Law for the recovery 
of the said several estates, or of any part thereof, and of the rents 
thereof, until the hearing of this cause. 

And that a Receiver may be appointed to receive the rents, issues, Receirer. 
and profits of the said estates pending this cause. 

And that the said lands and premises in the pleadings mentioned, 
now out of lease, or that shall at any time pending this cause be 
out of lease, may, from time to time, be set by the order of this 
honourable Court. 

And that the defendants may bring in and deposit in Court, to Deposit title 
the credit of this cause, the title-deeds, leases, muniments, writings, 
and papers relating to said several estates hereinbefore men- 
tioned, as well the acquired as the paternal estates of the said 
Anthony Malone, and also a true and accurate rent-roll of the 
several lands and premises, and of the leases and agreements under 
which the same have been demised, and their respective dates, 
terms, and descriptions of the premises in them respectively con- 
tained, and the number of acres in each set forth, and by whom 
and to whom made, and where respectively situate, in what parish, 
barony, and county; and that all necessary accounts may be taken. 

And that the said defendants, before they answer your suppliant's View and en- 
bill, may view and endorse in the hands of your suppliant's Solici- °"* exhibiu. 
tor or commissioner, according to their several modes of answering, 
all such exhibits as shall be produced to them respectively, and 
that your suppliant may have such other relief in the premises as to 
your Lordship shall seem meet, and the circumstances of the case 
may require. May it please, &c. 

Pray subpoena to appear and answer against Alicia O* Connor j 
Hugh Morgan Tuite^ Thomas Ardill, Michael Whitestone^ Co- 
tharine Whitestone^ Edward M. Dunne^ John MalonCy Edward 
VEstrange^ George U Estrange^ Henry O* Connor ^ Henry Step^ 
ney^ St, George Stepney, John Conroy Browne^ Thomas Richard 
Hooper y when he comes within jurisdiction. 

See 2 Dru. k Wal. 491 ; 6 Clarke & F. 572; 8 ib. 179, 
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The object of 

composition 
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like insolrency 

or bankruptcy, 

to release 

the debtor, 

and divide his 

property among 
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Three classes 

of these deeds, 

▼is. : 

1 . Letter of 

licence, 



Trust deeds and composition deeds have been censured as being calcu- 
lated to subvert the design of the bankrupt and insolvent laws, the objects 
of which laws are an impartial distribution of the debtor's property amongst 
his creditors, and a release of the trader from his engagements : Vere es 
parte^ 19 Ves. n. (a) at p. 101; but experience has proved that where 
mutual confidence exists between the parties, these objects can be attained 
by means of trust deeds or composition deeds, with far less of personal an- 
noyance to the debtor, and of expense to the estate. 

Composition deeds have been divided into three classes, viz. : 
1. Those in which the debtor covenants to pay the debts, or a dividend 
upon the debts, by instalments^ and the creditors covenant to accept the 
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instalments in discharge of their debts, and not to molest or sue the debtor, in consiMera- 
unless he should fail to pay the instalments, and also covenant to release the ''°° °^ ^''*' 
debtor when the instalments shall have been all paid. third partv un- 

A third person sometimes joins to guarantee payment of the instalments, dertaking to 
This class of composition deeds gives time to the debtor, and (if a divi- P*^ ^y i^tal- 
dend be accepted) reduces the amount of his debts, without either depriv- 
ing him of his property, or controlling him in the management of it. 

2. Deeds of inspectorship with letters of license, whereby the creditors 2. Deeds of 
grant unto the debtor liberty for a limited time, to manage or wind up his *°*P€ctor8hip. 
affairs, under the control of the inspectors, and covenant not to sue or molest 

him during that time, and to release him, when all his estate and effects are 
distributed ; and the debtor on his part covenants to observe the inspector's 
instructions, and to pay over the money to be received, to the inspector, to 
be distributed among the creditors ratcably, according to the amount of 
their debts. 

This class does not at once deprive the debtor of his property, but as- 
sumes that the best mode of making it available for the creditors, is to per- 
mit the debtor, under proper control, to wind up his own affairS) convert his 
property, and apply it to payment of the debts. 

3. A conveyance of all the debtor's property in trust for his creditors. (See 3. Trust deeds. 
Taylor v. Gorman, 6 Ir. Eq. R. 321). 

By this class of composition deeds, the property of the debtor is at once Conreyance of 

vested in the trustee, to be by him realized, and distributed amone the ere- "***^°''^ P*"®" 

»• 1 1 • 1 > . Ill perty to tnis- 

ditors, who on their part covenant not to sue the debtor ; and thus the two tee for credi- 

above.mentioned objects, viz., the distribution of the debtor's property, tors, 

and the release of the debtor, are attained. But in reference to this class 

of composition deeds, it is to be observed, that the execution of a general 

conveyance or assignment of all his property by a trader, is in itself an act Is an act of 

of bankruptcy, unless the case be brought within the provisions of the Irish bankruptcy. 

Bankrupt Act, 6 Will. IV. c. 14, s. 20, which (corresponding to the 6 Geo. 

IV. c. 16, s. 4, £ng.), provides, that when any such trader shall, after the 

Act shall have come into effect, execute any conveyance or assignment by unless it be a 

deed, to a trustee or trustees, of all his estate and effects, for the benefit of <50"J«J*"<^« o\ 
' . . all the debtor s 

all the creditors of such trader, the execution of such deed shall not be property, for 
deemed an act of bankruptcy unless a commission issue against such trader, all his creditors, 
within six calendar months from the execution thereof by such trader ; pro- executed six 
vided that such deeds shall be executed by every such trustee, within fifteen ™ont*ia,at least, 
days after the execution thereof by the said trader, and that the execution any comnii Anion 
by such trader and by every such trustee, be attested by an Attorney or So- of bankru|»tcy ; 
licitor, and that notice be given within two months after the execution •"cutedby 
thereof by such trader, in case such trader resides in Dublin or within forty ^j,g trustee, 
mites thereof, in the Dublin Gazette^ and also in two Dublin daily news- atte9te<^ &c. 
papers, and in case such trader does not reside within forty miles of Dublin, P"bJ'»hed as 
then in the Dublin Gazette^ and also in one Dublin daily newspaper, and g^^^ J q^^ ^ 
one provincial newspaper, published near such trader's residence ; snd such c. 16, a. 4. 
notice shall contain the date and execution of such deed, and the name aud 
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place of abode respectively of every such trustee, and of such Attorney or 
Solicitor." 
Effect of 6 The effect of the foregoing section is, to protect such a conveyance after 

Will. IV.c. 14, six months, provided advantage be not taken of it within that period, and 
'* provided that it include the entire of the bankrupt's property, and be made 

for the benefit of all his creditors, and provided that the conveyance be ex- 
ecuted, attested, and published as required by the Act. 

The trustee cannot, it is plain, make title to the bankrupt's property, un. 
til after the expiration of six months from the execution of the deed by the 
trader. 

Suits are frequently instituted in Courts of Equity fur the purpose of 
carrying into effect composition agreements and conveyances to trustees 
for payment of creditors. The objects of such suits are various. Some- 
times it is sought to compel a particular creditor to accept a dividend made 
under a composition to which he has assented. At other times the bill is 
filed by a particular creditor, on behalf of himself and the other creditors, 
seeking to obtain the benefit of the trusts of the composition deed ; Field 
V. Lord Donoughmore, 2 Dru. & Wal. 680 ; or by some creditors on be- 
half of all, seeking to have the funds administered according to the trusts 
of the deed, &c. Spottiswoode v. Stockdale, Coop. C. C. 102. 

In administering this branch of their jurisdiction. Courts of Equity are 

governed by certain general principles, which the Draftsman should bear in 

mind while preparing such bill ; and these we propose therefore briefly to 

consider. 

A creditor It has been fully established by a train of decisions, that when by deed 

cannot enforce ^ jj.^^^ jg created for payment of debts, creditors who are not parties thereto, 
the provisions iii . i-i . 

of a trust deed do not thereby become cestui que trusts, or invested with any power of m- 

unless he is sisting adversely on the execution of the trusts ; La Touche v. Earl of Lucao, 
bmiself an exe- g Dru. & Wal. 432, S. C. 7 Clarke & F. 772 ; Garrard v. Lord Lauderdale. 
has t^u^d*^ °' 8 Sim. 1 ; 2 Russ. & Myl. 451 ; Walwyn v. Coutts, 3 Sim. 14 ; S. C, 
himself, 3 Mer. 707 ; Gibbs v. Glamis, 11 Sim. 584; Evans v, Bagwell, 2 Con. & 

Law. 612; the principle being, thai such deeds are mere private arrange- 
ments made by the debtor for his own convenience, and the trustees are 
trustees for him, and not for the creditors. If, indeed, the creditor have 
bj acting under acquiesced in the deed, or acted under its provisions, and complied with its 
it, &c. terms without any expression of dissatisfaction on the other side, he may 

thereby subject himself to the provisions of the deed, and become entitled 
to the benefit of it, although he may not actually have signed it ; Field v. 
Lord Donoughmore, 1 Dru. & War. 227 ; Spottiswoode v, Stockdale sup, 
(Coop. C. C. 102). But it seems that the mere communication to him of 
the creation of the trust, would not be sufficient to alter the character of 
the dealing, or defeat the power of revocation which remains in the debtor 
after the execution of (he deed ; Garrard t;. Lord Lauderdale, sup. unless 
perhaps such communication induced ihe creditors to forbear from pressing 
their demands. See Acton v. Woodgate, 2 Myl. & K. 492 ; Forsythe on 
Compositions, 72. 
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There are several modes by which a composition (Teed may be avoided : Compogitiong 
of these the first and most obvious is a prior act of bankruptcy, the effect of *^oid<^d • 
M'hich, if proceeded on in due time, is to render the composition nugatory, ^i kA^"^* 
Doe d. Pitcher r. Anderson, 5 M. & Selw. 161 ; and the circumstance of a 
dividend having been received by the creditors under the deed, in igno- 
rance of the act of bankruptcy, will not prevent them from proving under 
the commission, %b, 

2ndly. A composition deed may become nugatory for want of consideration. 2. By want of 
We have before (p. 51) adverted to the Stat. 10 Car. I. S. 2, c. 3, Ir. conaideration. 
against fraudulent conveyances — the effect of which Statute is to avoid all 
voluntary conveyances o( lands, as against a purchaser (see Moffctt v, 
Whittaker, Longf. & T. 141 ; Lessee Donohue v. Firman, 1 Jones, 508) ; 
although the purchaser had notice and there may have been a meritorious 
consideration, Doe d, Otley v. Manning, 9 East, 59; but such voluntary 
deed, if executed by a conveyance, and not resting in mere contract, will be 
enforced against the executor and his representatives, Pulvertoft v. Pulver- 
toft, 18 Ves. 84; Ellison v. Ellison, 6 Ves. 656; Bill v, Cureton, 2 Myl. 
& K. 503; Jefferys v, Jefferys, Cr. & Ph. 138; M*Fadden v. Jenkyns, Atriutdeed 
Ph. 153 : a mere conveyance by a debtor to a trustee for his creditors, from 8*^*°8 "<> re- 
which no benefit results to the debtor, however honest in intention, is frau- thTdebto ^ 
dulent and void under the Statute. voluntarj at 

It frequently happens in composition deeds that a consideration arises >8<^°8t him. 
from the nature of the instrument itself. So, in like manner, the execution What congider- 
by some of the creditors gives the debtor the protectionof the deed against ation gupports 
their demands, which amounts to a consideration sufficient to support the ^ 
deed, Boothbey v, Sowden, 3 Campb. 175 ; and on the other hand, the as- 
signment of his property by the debtor, is a sufficient consideration for the 
creditor joining in the deed, as would also be the junction of a surety iu the 
deed, Steinman v, Magnus, 11 East, 390. 

A person who has any interest, joining in the deed for the purpose of 
binding that interest, or of parting with it, as, for instance, a jointress or 
remainder-man, executing the deed, or any other whose concurrence is 
thought necessary, will sustain it ; 3 Sugd. Vend. 296 (10th ed.), for the mu- 
tual accommodation is deemed a valuable consideration. Release of a vo- 
luntary bond {Ex parte Berry, 19 Ves. 218), or releasing the arrears of a 
voluntary annuity (Nixon v. Hamilton, 2 Dru. & Wal.364; S.C. 1 Ir. Eq. R. 
p. 49), are valuable considerations sufficient to validate a conveyance. 
Indeed the Court is anxious to support a fair deed, and is never disposed to 
weigh the consideration in nice scales. 

Where there is a total absence of consideration, a fraudulent intent is 
presumed ; but any valuable inducement, even the bondjide expectation of 
a consideration, though perhaps never afterwards realized, would rebut the 
presumption of fraud, and thus in effect impart value to the deed. See 
Roberts on Fraud. Conv. 258. 

On the other hand, when the question is, if there be a purchaser entitled 
to avail himself of the Statute, the rule seems to be, that the same conside- 
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rations vvhicli would Imve supported ihe first deed, will entitle a cldimanf 
under a subsequent deed to set it aside. 3 Sugd. Vend. 218 (10th ed.) But 
such claimant must be a fair 6oiia^€^^ purchaser, without imputation of fraud ; 
Lessee Bonny v. Griffith, Hayes, 1 15. He must also either have the legal 
estate so as to want no aid from Equity, or else be a purchaser without no- 
tice ; Rob. Fraud. Conv. 507 ; and lastly, he must rely on the Statute, 
and not take any collateral security against the prior voluntary deed, for by 
so doing he disavows the aid of the Statute, and proves that he has not been 
deceived by the voluntary deed ; Rob. Fraud. Conv. 167. 

Where there are two voluntary deeds, if the last executed be a convey- 
ance in trust to pay debts, it shall take precedence ; 1 Fonb. Eq. 270, n. (a) 
5th ed. 

It only remains to observe, that a deed voluntary in its inception, may 
be validated by matter expostJhctOy as, for instance, where the voluntary 
deed has become the inducement to a marriage ; or where the grantee in 
the voluntary deed has assigned to a purchaser for value ; and such a pur- 
chaser would be preferred to a subsequent purchaser from the grantor in 
the voluntary deed. 

3. A conditional composition may be avoided by non-performance of the 
condition. 

Composition deeds frequently contain a clause vacating the instrument 
unless it be executed by all the creditors within a certain time. At law(a), 
such clauses must, in general, be strictly complied with. Hence, if the deed 
require all the creditors to join, the debtor setting up the deed is bound to 
prove that all did join ; Catherwood v. Chabaud, 1 B. & Cr. 150. But in 
Equity a creditor may bind himself by having acted under such deed, al- 
though he have not executed ; Spottiswoode v, Stockdale, sup. (Coop. C. C. 
102) ; Field v, Donoughmore, sup, (2 Dru. & War. 227). Even in Equity, 
ifa creditor agrees, without consideration, to receive a composition for hisdebt 
if paid on a day certain, non-payment on that day will remit the creditor to 
his original rights, on the principle, cujusest dare, ejus est disponere; Sewell 
V, Musson, 1 Vern. 210 ; and in a case where the deed appeared to have 
been intended for the benefit of all or none, a bill to enforce the deed, where 
some of the creditors had refused to accede to it, was dismissed ; Atherton 
V, Worth, 1 Dick. 375. However, at the instance of the debtor, when he 
has conveyed his property to a trustee for his creditors, a Court of Equity 
may perhaps interfere, on the principle of relieving against penalties and 
forfeitures ; Leicester v. Rose, Amhl. 331. 

4. A composition maybe avoided by misrepresentation of the debtor; as, 
for example, where the debtor induced a creditor to concur in the deed by 
representing to him untruly that all his other creditors had joined ; Cooling 



(a) Even Courts of Law will have regard to the spirit of the instrument 
when a strict adherence to the letter would plainly violate the intention; 
Small ». Marwood, 9 B. & Cr. 300 ; Wells v. Greenhill, 5 B. & Aid. 869. 



AND DEEDS OF COMPOSITION WITH CREDITORS. 509 

t*. Noyes, 6 T. R. 263. This misrepresentation vitiates the deed, for it is 
directly at variance with the two-fold objects of the composition, namely, 
the release of the debtor, and the equal distribution of his property. 

Again, it is presumed that each creditor compounds for his entire demand, 
and contracts with all the other creditors, as well as with the debtor, that 
the latter shall, on execution of the deed, be discharged from all his debts; 
hence the rule so well established, both at Law and in Equity, that private Underhand 
underhaud agreements with particular creditors for any extra advantages, agreements with 
are void ; Jackman v. Mitchell, 13 Ves. 581 ; Hely v. Hicks, 8 Jr. L. R. J^^^, ydd*^"' 
92 ; Pendlebury v. Walker, 4 Y. & Col. (Ex.) 424, and cases there cited. 

Every demand of a creditor joining in the deed is extinguished, save as 
appears on the face of the deed, which regulates the extent of his demands 
against the debtor or his property. If a party have several demands against 
the debtor, and after claiming some of his demands under the composition 
deed, he seek to recover the remainder from the debtor, or out of his pro- 
perty, this defeats both the objects of the composition deed ; it is a fraud 
on the other creditors, by depriving them of part of the fund they had rec- 
koned on, and it is an act of oppression as regards the debtor, who has given up 
all his property for the benefit of hiscreditors; Holmerv. Viner, 1 Esp. R. 133* 
If the other creditors had been aware that a part of the debtor's property 
was to remain liable to the payment of this reserved claim, and that the 
debtor would not be made a free man by the deed, they might have declined 
to accede to the composition ; and so far has this doctrine been carried, 
that in one case it was held, even where the creditor omitted to put the 
amount of his debt opposite his name, so that the deed as to him was exe- 
cuted in blank, yet it bound him to abide by the terms of the composition 
deed for his then existing debt, whatever it might be ; Harrhy v. Wall, 1 
B.& Aid. 103. 

But if the further security were retained, or the further claim reserved But one com- 

with the knowledge and concurrence of the other creditors, the case would P^"nd»ng cre- 

be different ; as, for instance, where a stipulation to that effect was recited ^^^^^ TwirTof 

in the composition deed ; Lee v, Lockhart, 3 Myl. & Cr. 302 ; Duffy v. his demand, 

Orr, 1 Clarke & F. 253; Cullingworth v. Lloyd, 2 Beav. 383. And there with the con- 

is no principle which precludes a compounding creditor from retaining a ot^er^c d't 

collateral security against a third person ; Thomas v, Courtnay, 1 B. & or may avail 

Aid. 1; nor is there any principle to prevent the debtor from entering into *»^"*«lf of » 

a subsequent binding engagement with one of his creditors, just as a bond ^?. *^^' 

given by a bankrupt, after he had obtained his certificate, would be binding or of a subee- 

on him ; Tooke v. Tucke, 12 Moore, 435 ; 9 B. & Cr. 437. quent promise 

But if there be a secret ainreement between the debtor and one of his ^ debtor, 
.. , . 1. • . . • . .1. 1 • unconnected 

creditors at the time of entering into the composition, the contract being with any secret 

in its inception fraudulent and void, cannot, it seems, be revived by a sub- bargain prior 

sequent promise; Cockshott v. Bennett, 2 T. R.763 ; Jackman v. Mitchell, J?^^»>« composi- 

sup, (13 Ves. 581.) Sedvide Eastabrook v, Scott, 3 Ves. 456. 

As to the right of the creditors to interest, it may be useful to observe. Interest on 

that the mere direction by deed to pay a debt does not infer either a con- ^®^^' 



510 



BILLS RELATING TO TRUST DEEDS 



Parti ei. 



Frame of bill 
hj trustee or 
bj creditor. 



Frame of bill 
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tract or trust to pay interest upon debts by simple contract, Hamilton v. 
Houghton, 2 Bligh, p. 186. 

Bills for execution of the trusts of composition deeds may be filed either 
by the trustees therein, or by one of the creditors, on behalf of himself and 
the others viho have a common interest in the execution of the trusts. Bat- 
ten V. Parfitt, 2 Y. & Col. C. C. 343 ; but any creditors who claim an interest 
adverse to that of the creditors generally, ought to be defendants; as also 
any creditors who are in possession of the trust estate ; the trustees of the 
deed must, of course, be parties, and the debtor himself, unless it be very 
clearly shewn, by pleading and proof, that there will be no surplus ; Bedford 
V. Gates, 4 Y. & Col. (Ex.) 21 ; see also Holland v. Baker, 3 Hare, 68. 

Whatever doubts may have existed as to the necessity of making parties 
the creditors who are named in a schedule to a trust deed, prior to the late 
Rules (see Harvey v.Lawlor, 3 Dru. 8c War. 168; Prosser v. Edmonds, 1 Y. 
& Col. (Ex.) 481 ; Hamilton v, Houghton, supra)^ it seems now plain, 
that if the fund be real estate vested in a trustee authorized to sell, the cre- 
ditors who are cestui que trusts are sufficiently represented by their trustee, 
and need not be made parties ; see the late Chancery Rules, No. 24, and the 
late Exchequer Rules, No. 16. 

See further as to parties, antCy p. 296, et seq. 

Where a suit is instituted by the trustee, or by one or more creditors on 
behalf of all, to have the trusts of a composition deed or agreement carried 
into effect, the bill usually sets forth the composition deed or agreement, 
and what proceedings have been taken under it ; and if there be any credi. 
tors who have not executed within the time speci6ed, or otherwise complied 
with its terms strictly, the bill charges, that by their subsequent acts such 
creditors have assented, and are bound, and prays that the trusts may be 
carried into effect, and that plaintiffs, and the other creditors v?ho shall 
prove their demands, may have the full benefit thereof, and that an account 
may be taken of the sums due to plaintiffs, and the other creditors ; and in 
case the subject of the trust be land, that a sale or mortgage may be made of 
the trust estates, and that a Receiver be appointed in the meantime to re- 
ceive the rents, collect the debts, &c. ; and that the fund, when realized, may 
be distributed among the creditors as the court shall direct. In Field v. Lord 
Donoughmore, sup. (2 Dru. & Wal. 630), where the plaintiff had repudiated 
the deed in ihe6rst instance, and proceeded at Law to recover his full demand, 
the bill alleged that it was pretended, inasmuch as the plaintiff did not execute 
the deed of trust in the life-time of the debtor he was not entitled to the 
benefit thereof, and charged in reply, that although plaintiff at first refused 
to execute, being apprehensive that the deed was not sufficiently binding on 
the trustee, yet that he was always desirous to conform to the provisions 
thereof, and that his claim having been submitted to arbitration, the acting 
trustee, under advice of counsel, permitted him to execute, &c. 

When the bill is filed by the debtor to compel a particular creditor to ac- 
cept and abide by the trusts of the composition deed^ and to restrain him 
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from proceeding on his original security, it states any proceedings that may 
have been taken by the defendant at Law to enforce his original demand, 
and prays an injunction against such proceedings. Vide Mackenzie v, Mac- 
kenzie, sup. (16 Ves. 372). 

Where there has been a secret agreement between the debtor and a par- Frame of bill 
ticular creditor, a bill may be Bled either by the debtor, or by the trustee, ^*°!^ * I^' 
or by one or more of the general creditors, against the fraudulent creditor, 
and in cases where there is a trustee who is implicated, against him also, pray- 
ing payment to the trustee named in the composition deed of the difference 
between the sum due to the fraudulent creditor, according to the rate com- 
pounded for, and the sum received by him under his secret agreement, and 
praying also that the securities fraudulently obtained by him may be delivered 
up to be cancelled ; Vide Eastabrook v, Scott, tup, (3 Ves. 456) ; Fawcett 
V. Gee, 3 Anstr. 910. 

It only remains to notice the subject of costs in suits relating to compo- Costa, 
sit ions, as to which the rule seems to be the same as that adopted in cre- 
ditors' suits, and therefore a creditor instituting a suit to carry into effect 
the trusts of a composition deed, and succeeding in such suit, is entitled to 
his costs out of the funds, according to the priority of his demand ; Taylor 
V. Gorman, 1 Dru. & Wal. 235, n. ; save the costs of making out title, which 
will be paid in priority to the claims of the other creditors ; Kelly v, Kelly, 
1 Ir. £q. U. 317 ; Ex Maguire v. Dundass, sup. (1 Ir. Eq. R. 25), ante^ p. 59. 

In a suit of this nature the trustee, whether plaintiff or defendant, if he 
have conducted himself properly, is entitled to his costs as between Solicitor 
and client, in priority to the demand of the plaintiff or of any of the credi- 
tors ; but he may forfeit or even render himself liable to the payment of 
costs, and that even where he may have acted bond fide and under an erro- 
neous impression of duty ; Earl of Lucan v. La Touchei iup, (2 Dru. & 
Wal. 271). 
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Bill by Trustee under a Deed of Trust for Payment of Creditors. 

To the, &c. 
In Chancery. 

Humbly complaining, sheweth unto your Lordship, your sup- 
WiUiam Stjies pliant, John Jones, of, &c., that William Styles being seised in fee- 
simple or otherwise well entitled of or to the lands of Grange^ situ- 
ist Jan. 1802, ^^^ ^^ ^^ ^jjg jg^. jj^y of January, 1802, executed an indenture of 

made fee-farm ^ ... 

grant to defend- that date, made between the said William Styles, of the one part, 
ant, t e e tor. ^^^ James Thompson of, &c., one of the confederates hereinafter 

named, of the other part, whereby the said William Styles, for the 
considerations therein expressed, released and conveyed, in manner 
therein mentioned, unto the said James Thompson, his heirs and 
assigns, the said lands of Grange^ with the appurtenances thereunto 
belonging, to hold the same unto the said James Thompson, bis 
heirs and assigns, for ever, at the yearly rent of £36 sterling, and 
under and subject to the covenants, provisos, and agreements in 
the said indenture of fee-farm grant contained, on the tenant's or 
lessee's part and behalf to be performed and observed ; as by such 
indenture, reference, &c. \^State the title of the debtor to Cloone 
and Rosemount, the lands comprised in the trust deed]. 
Mortgage to And your suppliant further sheweth, that on or about the 1st 

UnUcke.** ^^V ^f J^^^, 1839, the said James Thompson executed an inden- 
ture of that date, made between the said James Thompson of the 
one part, and Thomas Uniacke, of, &c., of the other part, whereby, 
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after reciting the said several indentures of, &c. [the leases under 
which Thompson held] and that the said James 1 hompson was 
indebted to the said Thomas Uniacke in the sum of £1500, in 
consideration of the said sum of £1500, so due by the said James 
Thompson, he, the said James Thompson, did convey and assign, 
in manner therein mentioned, the said lands of Grange^ Cloone^ 
and Rosemount^ comprised in the said several therein recited inden- 
tures, unto the said Thomas Uniacke, his heirs, executors, admini- 
strators, and assigns, according to the respective natures or legal 
qualities thereof, as to the said lands of Grange and Cloone^ for all 
his the said James Thompson's estate and interest therein respec- 
tively, and as to the said lands of Rosemountj for the term of 99 
years, to be computed from the 1st day of May, 1839, at the 
yearly rent of a peppercorn, but by way of mortgage only, for the 
purpose of securing the payment by the said James Thompson to 
the said Thomas Uniacke of the principal sum of £1500, with 
interest for the same at the rate of six pounds per cent, per annumy 
at the time therein mentioned, and long since past. 

And your suppliant further sheweth, that the said Thomas 
Uniacke, under and by virtue of the said indenture of mortgage 
and otherwise by judgment obtained by him against the said James 
Thompson, claims to be, and in fact is interested in the said 
lands and premises therein comprised. 

And your suppliant further sheweth, that on the 28th day of Further mort- 
December, 1840, the said James Thompson executed an indenture g»ge to defend- 
of that date, made between the said James Thompson of the one and Hewitt, 
part, and Robert Murray and Thomas Hewitt, two of the public 
officers of the society or copartnership called the Provincial Bank 
of Ireland, of the other part. [State mortgage to Murray and 
Hewitt of lands q/*Rosemount, to secure £1200 to the Bank^ with 
interest at six pounds per cent, per annum, and that Murray and 
Hewitt claim to &6, and are interested under said mortgage in the 
lands therein comprised^ and then proceed thus] : 

And your suppliant fnrther sheweth, that the said James Thomp- 
son having become embarrassed in his pecuniary circumstances, 
and having become further indebted to various persons by judg- 
ment and recognizance, the said James Thompson, on the 2nd day 2ndMaTj842, 
of May, 1842, executed an indenture of that date, made between ^'^"^^••<*- 
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the said James Thompson of the first part, your suppliant of the 
second part, and the several persons creditors of the said James 
Thompson who were executing parties thereto, of the third 
part, whereby, after reciting the said [^lecutes]^ and after fur- 
ther reciting that the said James Thompson was indebted to 
the several persons named in the schedule thereunto annexed, io 
the several sums of money set opposite to their respective names, 
and which sums of money were respectively secured in the manner 
set forth in the said schedule, and that in order to provide a fund 
for the payment of the said several debts of the said James Thomp- 
son, he, the said James Thompson had agreed to convey and assign 
the said several lands and premises therein recited, according to his 
interest therein respectively, unto your suppliant, upon the trusts 
therein and hereinafter declared thereof, he, the said James 
Thompson, for the purpose of carrying the said agreement 
into eflfect, did convey and assign, in manner therein mentioned, 
the said lands of Grange^ CloonCy and Rosemounty comprised 
in the said [Iea8e8\y for all his, the said James Thompson's, 
estate and interest therein respectively, unto and to the use of your 
suppliant, his heirs, executors, administrators, and assigns, accord- 
ing to the respective natures or legal qualities thereof, but upon and 
for the several trusts, intents, and purposes, and with, under, and 
subject to the several powers and provisos therein and in part here- 
inafter declared and contained of and concerning the same, that is 
to say, upon trust, or to the intent that your suppliant, or other the 
trustee or trustees for the time being of the now stating indenture, 
of his or their own proper authority, and without any further consent 
or concurrence of the said James Thompson, his heirs, executors, 
administrators, or assigns, should immediately after the execution 
of the now stating indenture, enter into the possession or receipt 
of the rents and profits of the said several lands and premises thereby 
released and assigned respectively, and should, whether having pre- 
viously so entered or not, at any time or times after such period, at 
his or their discretion, absolutely sell and dispose of the said lands 
and premises thereby released and assigned, or intended so to be, 
with their appurtenances, or any part or parts thereof, either by pub- 
lic sale or by private contract, or by both of such means, in such 
lots, parcels, and manner as he or they should think fit, without the 
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consent or concurrence of the said James Thompson, his heirs, ex- 
ecutors, administrators, or assigns, unto any persons whomsoever, 
for the best price or prices in money that could or might be reason- 
ably obtained for the same, and should and might for that purpose 
enter into, make, and execute all necessary contracts with and con- 
veyances to the purchaser or purchasers thereof, or as he or they 
should direct, with full power to make sale and dispose of the said 
lands and premises, or any part thereof, subject to such condi- 
tions or condition of sale as he or they, in his or their discretion, 
should think fit, and with liberty to reserve a bidding or biddings 
upon any such sale or sales by public auction, and also to resell, in 
manner aforesaid, any of the said lands and premises which might 
be contracted to be sold, but which contracts should not afterwards 
be completed, and to deal with respect to such first contracts, and 
the deposits and damages therein, as he or they should think fit. 

And it was thereby agreed and declared between and by all the 
parties thereto, that all and every the said conveyances and assu- 
rances, acts, deeds, matters, and things which should be made, 
done, and executed by your suppliant, or other the trustee or trus- 
tees for the time being of the now stating indenture, of and con- 
cerning the premises thereby authorized to be sold as aforesaid, or 
any of them, should be as valid and effectual in the Law, though 
the said James Thompson, his heirs, executors, or administrators, 
should not execute or assent to the same, as the same would have 
been if he or they had duly executed or assented to the same, and that Power to give 
the receipt or receipts in writing of your suppliant, or of the trustee or proceeSTof*" 
trustees for the time being, acting in execution of the trusts of the ■^*' 
now stating indenture, should be a sufficient and effectual discharge or 
discharges to any purchaser or purchasers of all or any part of the 
same lands and premises for his, her, or their purchase-money or 
monies, or so much thereof as should be thereby acknowledged to 
have been received, and that such purchaser or purchasers, his, her, or 
their executors, administrators, or assigns, should not afterwards be 
answerable or accountable for the loss, misapplication, or nonappli- 
cation, or be in anywise obliged or concerned to see to the applica- 
tion of or to the necessity of raising the money in such receipt or 
receipts acknowledged to be received, or any part thereof. 

And it was thereby agreed and declared between and by the par- Application of 
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purchase-mo- ties thereto, that your suppliant, oi the trustees or trustee for the 

untii*Mae. '^*°** ^^°^® being of the now stating indenture, should stand and be pos- 
sessed of and interested in the monies to arise from such sale or sales 
of all or any part of the said lands and premises thereby authorized 
to be sold as aforesaid, and the rents and profits thereof until the 
same premises should be sold, upon and for the trusts, intents, and 

1. To pay head purposes following, that is to say: in trust, in the first place, to pay 

* and discharge all head-rents, rates, taxes, charges, and impositions 

that might be then due and owing out of or in respect of the said 

2 To pay costo J^nds and premises, or any of them ; and in the second place to pay 

of executing the *^ . ,. , , . 

troBtSy and satisfy, or retain to himself and themselves thereout, all costs, 

charges, and expenses of and attending the making out title to the 

said lands, or any part thereof, and all costs, charges, and expenses 

of and attending such sale or sales, or otherwise to be incurred in 

including costs the execution of the trusts thereby reposed in him or them, including 

cessary, ' ' ^^ costs of preparing the now stating indenture, and the charges 

and expenses which he or they should respectively incur in or 

about any suit or suits that should or might be instituted by the 

trustee or trustees for the time being of the now stating indenture, 

for obtaining the direction of a Court of Equity, if it should be deemed 

expedient, as to carrying the trusts of the now stating indenture 

into execution, pursuant to the power for that purpose therein and 

and including hereinafter contained ; and also to pay himself the sum of £100 as 

titrfor histrou- Compensation for his loss of time, and trouble for acting as trustee to 

^^^' the now stating indenture, pursuant to the request, and in accordance 

with the proposal of the said James Thompson, at a meeting held 
in the town of Youghal, on the 25th day of April, 1842. 

3. To pay the And after all the aforesaid rents, rates, taxes, and imoo- 

debts in sche- ... ' r 

duie. sitions, costs, charges, and expenses should be wholly paid and 

satisfied, then, in trust, in the next place, to pay and satisfy the 
several debts of the said James Thompson, comprised in the schedule 
thereunto annexed, or thereunder written, and all interest and costs 
then due and owing in respect of the same. 

4. Topaysur- And after all the aforesaid rents, rates, taxes, charges, imposi- 
debtor. * tions, and expenses, scheduled debts, interest, and costs should be 

wholly paid and satisfied, then in trust to pay over the residue or 
overplus of the said trust-monies to arise by the means aforesaid 
unto the said James Thompson, his executors, administrators or 
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assigns, for his and their own benefit ; and in case any part of the 
said lands and premises thereby conveyed should remain unsold 
under the trusts aforesaid, then in trust, after all the said rents, 
taxes, costs, and expenses, scheduled debts, and interest should b^ 
fully paid and satisfied, to re-convey or re-assign such remaining 
part of the said lands and premises unto the said James Thompson, 
his heirs, executors, administrators, or assigns, or as he or they 
shouldorder and direct, for his and their own benefit. 

And for the purpose of more effectually carrying the aforesaid 
trusts into eifect, the said James Thompson did thereby give and 
grant unto your suppliant, or other the trustees or trustee for the 
time being of the now stating indenture, full power and authority 
to pay and discharge the debts or sums of money due and owing 
by the said James Thompson, comprised in the said schedule, and 
all interest due in respect of the same, and any other debts and 
costs necessary to be discharged in order to make title to the said 
lands, or any part thereof, upon such evidence as they or he should 
think proper, and also to adjust and settle all accounts, reckonings, 
claims, and demands whatsoever in anywise relating thereto, and 
to make and enter into such composition or compositions in respect 
of the same debts, interest, and costs, as to him or them should 
appear fair and expedient, and, if necessary, to join in referring to 
arbitration all disputes and differences which might arise upon or in 
respect of such accounts, claims, and demands, or any of them. 

And in the now stating indenture was contained a proviso, and ProTiM. 
it was thereby agreed and declared between and by the parties 
thereto, in case the monies to arise from the sales of all the said 
lands and premises thereby authorized to be sold as aforesaid, and 
the rents issues, and profits thereof, until the said premises should 
be so sold, should be insufficient to discharge and satisfy the seve- 
ral trusts aforesaid, so as to admit of a good and marketable title 
being deduced to the said lands and premises by the trustee or 
trustees for the time being acting under the trusts of the now 
stating indenture, or if by reason of any other circumstance or mat- 
ter such trustee or trustees should be precluded or hindered from Plaintiff at li- 
executing the trusts aforesaid, that it should and might be lawful ^!^^\o ^^I'^i'^ 
for your suppliant, or the trustees or trustee for the time being, of twte suit for 
the now stating indenture, to institute in this honourable Court the tnitu.^ 
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such suit or suits as to them or him should seem expedient, 
or as they or he should be advised, for the purpose of carrying 
into effect the trusts aforesaid, and of applying the produce 
of the sales of the said lands and premises, so far as the same 
would extend, in payment of the said scheduled debts, in a due 
course of priority ; and for the purpose of enabling such trustee or 
trustees to proceed in an effectual and inexpensive mode with such 
suit or suits, if the same should be necessary, that it should and 
might be lawful for such trustee or trustees to cause an appearance 
or appearances to be entered, and any answer or answers that might 
be requisite, to be filed for the said James Thompson, and for that 
purpose to employ Counsel and Solicitor, and that the costs so in- 
curred on behalf of, or at the instance of such trustee or trustees, 
should, with his or their other costs, be paid out of the proceeds of 
the said lands and premises when sold. 

And in the now stating indenture was also contained a power of 
appointing new trustees, or a new trustee, and a provision for the 
indemnity of your suppliant or any such future trustees or trustee. 

And your suppliant further sheweth, that the schedule hereunto 
annexed, and hereunder written, and which your suppliant craves 
may be taken and considered as part of this his bill of complaint, is 
similar and in all respects corresponds with the said schedule an- 
nexed to the said indenture of the 2nd day of May, 1842. 

As by said indenture, reference being thereunto had, may appear. 

And your suppliant further sheweth, that by a deed-poll, or instru- 
ment in writing, endorsed on said last stated indenture, and bear- 
ing date the 12th day of September, 1842, under the hand and seal 
of Thomas Uniacke, one of the creditors of said James Thompson 
named in said last stated indenture and schedule, the said Thomas 
Uniacke declared and agreed that his being placed No. I in the 
schedule to smd deed, and as claiming under the judgments ob- 
tained against said James Thompson in Michaelmas Term, 1818, 
and Michaelmas Term, 1830, therein mentioned, should not, in any 
way whatever, be taken as a statement or admission of the priority 
of said Thomas Uniacke in respect of said securities, nor should 
such declaration be taken as a waiver of any priority the said Tho- 
mas Uniacke might have, arising from said judgments and the 
mortgage dated the 1st June, 1839, under which he claimed, said 
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Thomas Uniacke intending to rest on said securities alone, in sup- 
port of any priority he might have, and not any statement, direct 
or implied, contained in said deed, or the schedule thereto annexed ; 
as by a reference to the said instrument, may more fully appear. 

And your suppliant sheweth, that Simon Bagge and William H. Bagge and 
Coppinger, two of the creditors of the said James Thompson, who ofthecredu 
have obtained jud&fments aeainst the said James Thompson, de- ***"» rettued 

JO o ^ "^ to execute, 

clined or refused to execute such indenture, although they have 

been applied to by or on behalf of your suppliant to execute the 

same, and that they have taken proceedings against the said lands, 

or some of them, for the purpose of enforcing payment of their said 

debts, and that the said Simon Bagge and William H. Coppinger, and are now 

under and by virtue of such proceedings, have procured the ap- *° pow«i«on. 

pointment of a Receiver to receive the rents and profits of the said 

lands of Grange^ Cloone^ and Rosemount. 

And your suppliant further sheweth, that your suppliant, upon or 
immediately after the execution of thesaid indenture of the 2nd day of 
May, 1842, proceeded to take the necessary measures for effecting a 
sale of all the said lands and premises comprised in said indenture, 
by public auction, and for that purpose had an abstract of title and 
conditions of sale investigated and prepared, and had adverdsements 
for the sale of the said lands and premises, in several lots or parcels, 
on the 28th day of July, 1842, inserted in the public papers, but 
that notwithstanding all the exertions of your suppliant in that be- 
half, and although the said several lands and premises comprised 
in the said indenture of the 2nd day of May, 1842, were in fact, on ineffectual at- 
the said 28th day of July, 1842, set up and offered for sale, at the tlTe^i^e.^"" 
Commercial Buildings, in the city of Dublin, yet that the said lands 
and premises, or any part thereof, were or was not sold, and that 
your suppliant hath incurred and been put to considerable costs and 
expenses in, about, and concerning the premises, exceeding the sum 
of £120 in the whole. 

And your suppliant further sheweth, that he hath lately disco- 
vered, as the fact is, that a considerable arrear of head- rent, taxes, 
and charges, was due at the time of the execution of the said inden- 
ture of the 2nd day of May, 1842, and still continues due in respect 
of the lands and premises therein comprised, and that if all the said 
lands and premises comprised in the said indenture of the 2nd day 

2 M 



520 BILLS TO ENFORCE EXECUTION 

Fund deBcieot. of May, 1842, Were sold, the monies to arise froin the sales or 

sale thereof would not be suflBcient to pay off and discharge the 
amount of the head-rents, taxes, and charges now due in respect of 
the said lands and premises, the expenses incurred by your suppli- 
ant in execution of the trusts of the said indenture of the 2Dd day 
of May, 1842, and the several creditors of the said James Thomp- 
son comprised in the said schedule hereunto annexed, the fiill 
amount of their respective debts ; and that consequently, and inas- 
much as two of the creditors of the said James Thompson have not 
Refusing credi- Only refused to cxccutc thesaid indenture of the 2nd day of May, 1842, 
release** "^* but havc also declined to execute any deed of release exonerating 

the said lands and premises comprised in the said indenture of the 

2nd day of May, 1842, from their respective debts, in the event of the 

unless paid ; money realized by the said sale or sales of the said lands and pre- 

so that title miscs not extending to pay to them the amount of their respective 

cannot be made Jebts, interest, and costs, in full, a good and marketable title can- 
out of Court, . 

not be deduced by your suppliant to the said lands and premises 

comprised in the said indenture of the 2nd day of May, 1842. 
notwithstand- And your suppliaut further sheweth, that your suppliant, under 
of* lakJtiff **°"* ^^^ circumstances aforesaid, and wishing to save expense, bath, 

both by himself and his agents, frequently, and in a friendly man- 
ner, applied to the said scheduled creditors of the said James Thomp- 
son, requesting them to consent that the produce of the said sales 
or sale should, after payment of all costs, charges, and expenses in- 
cidental to the said sale or sales, be applied by your suppliant, so 
far as the same would extend, in payment of the said scheduled 
debts, interest, and costs, in a due course of priority, in such and 
the like manner as if a suit were instituted in this honourable 
Court for the sale of the said lands and premises, and a sale had 
thereunder, and the produce realized thereby distributed under the 
decree of this honourable Court, but without effect. 
So that plaintiff And your suppHant further sheweth, that by reason of the pre- 
the°ru8U*with! ^^scs, your suppHant has been, and is prevented and hindered firom 
out aid of the executing the trusts of the said indenture of the 2nd day of May, 

1842, without the indemnity of a Court of Equity. 
Combination. But now SO it is, may it please your Lordship, that the said 

Thomas Uniacke, Robert Murray, and Thomas Hewitt, Simon 
Bagge and William H. Coppinger, combining and confederating 
together and with the said James Thompson, and with divers other 
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persons to your suppliant at present unknown, whose names, when 
discovered, your suppliant craves leave to insert herein, with apt 
words to charge them as parties defendants hereto, require payment 
in full of their respective debts, and decline to consent that the 
produce of the said sales or sale shall, after payment of all arrears of 
rent, taxes, charges, and all costs and expenses incidental to the 
said sales or sale, be applied by your suppliant, so far as the same 
will extend, in payment of the said scheduled debts, interest, and 
costs, in a due course of priority. 

And the said James Thompson sometimes pretends, that there are Pretences, 
or is divers or some mortgages, charges, or incumbrances, or mort- 
gage, charge, or incumbrance, other than and beside the mortgages, 
charges, and incumbrances mentioned in the schedule hereunto an- 
nexed, upon or affecting the lands and premises in the said indenture 
of the 2nd day of May, 1842. But your suppliant charges the con- 
trary thereof to be the truth, and that there are not nor is any mort- 
gages, charges, or incumbrances, or mortgage, charge, or incum- 
brance upon or affecting the said lands and premises, other than and 
beside the mortgages, charges, and incumbrances mentioned and 
set forth in the said schedule, and that so it would appear if the said 
James Thompson would set forth and describe, as he is hereby re- 
quired to do, what such other mortgages, charges, or incumbrances, 
or mortgage, charge, or incumbrance are or is, and by whom the 
same were or was made or created, and in whom the same are or is 
now vested, and for what considerations or consideration, but which 
he refuses to do. 

And your suppliant further charges, that the said defendalnts, or 
some or one of them, now have, or hath, or had lately, in their, or 
his possession, custody, or power, divers or some deeds, tenants' 
leases, documents, papers, or writings, or some deed, tenant's lease, 
document, paper, or writing, of or relating to or touching or con- 
cerning the said lands and premises comprised in the said indenture 
of the 2nd day of May, 1842, or some of them, whereby the 
truth of the several matters aforesaid, or of some of them, may ap- 
pear, and that the said several defendants should set forth as 
they are hereby respectively required to do, a list or schedule, or 
short description of all such deeds, tenants' leases, documents, pa- 
pers, or writings, or deed, tenant's lease, document, paper, or writ* 

2 M 2 
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in|r, and when, and in what place, and in whose possession, custody, 
or power, the same and every of them are or is, but which they re- 
spectively decline to do. 

AH which actings, doings, and pretences are contrary to equityaod 
good conscience, and tend to the manifest wrong and injury of your 
suppliant in the premises. 

In consideration whereof, and forasmuch as your suppliant is re- 
mediless in the premises save in a Court of Equity where matters 
of this sort are properly cognizable and relievable. 

To the end, therefore, that the said defendants may, if they can, 
shew why your suppliant should not have the relief hereby prayed, 
and may, upon their several and respective corporal oaths, and ac- 
cording to the best and utmost of their several and respective know- 
ledge, remembrance, information, and belief, full, true, direct, and 
perfect answer make to such of the several interrogatories hereinafter 
numbered and set forth, as by the note hereunder written they are 
respectively required to answer, that is to say, 

1 . Whether the said William Styles, being seised or otherwise well 
entitled of or to the lands of Grange, did not execute such inden- 
ture as hereinbefore mentioned to bear date the 1st day of January, 
1802, between such parties, and of such date, purport, and effect 
respectively, as hereinbefore in that behalf mentioned, or how other- 
wise ? 

2. Whether [interrogate in like manner as to the execution of the 
leases of lands ofCloone and Rosemount'], 

3. Whether the said James Thompson did not execute such inden- 
ture as hereinbefore mentioned to bear date the 1st day of June, 
1839, between such parties, and of such date, purport, and effect 
respectively, as hereinbefore mentioned, or how otherwise, and 
whether the siiid Thomas Uniacke, under and by virtue of the 
said indenture of mortgage, and otherwise by judgments obtained by 
him against the said James Thompson, does not claim to be, and is 
he not in fact interested in the lands and premises comprised in said 
last-mentioned indenture ; and let the said Thomas Uniacke state 
and set forth particularly what interest he claims in said lands and 
premises, and how he makes out such claim, and how much, if any 
thing, is due to him by the said James Thompson ? 

4. Whether [interrogate in like manner as to tnortgage to Pro- 
vincial BanlC\. 
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5. Whether the said James Thompson did not execute such in- 
denture as hereinbefore mentioned to bear date the 2nd day of May, 
1842, between such parties, and of such date, purport, and eifect 
respectively, as hereinbefore mentioned, or how otherwise ? And 
whether the schedule hereunto annexed is not similar, and does not 
correspond in all respects with the schedule to the said last men- 
tioned indenture annexed, or, if not, wherein does it differ there- 
from ? 

6. Whether such deed poll, or instrument in writing as herein- 
before mentioned to bear date the 12th day of September, 1842, 
was not endorsed on said last-mentioned deed, under the hand and 
seal of the said Thomas Uniacke, of such date, purport, and effect 
respectively, as hereinbefore mentioned, or how otherwise ? 

7. Whether some and which of the creditors of the said James 
Thompson have not declined or refused to execute said indenture 
of the 2nd day of May, 1842, and whether such creditors were not 
severally applied to by your suppliant to execute said deed, and did 
not they decline to execute same, or how otherwise ? 

8. Have not some and which of the creditors of the said James 
Thompson taken some and what proceedings, for the purpose of en- 
forcing payment of their debts out of the lands and premises com- 
prised in said deed of the 2nd day of May, 1842, or out of some and 
what part of said lands and premises, and have not the said Simon 
Bagge and William H. Coppinger, under and by virtue of such 
proceedings, or how otherwise, obtained a Receiver over the rents 
and profits of the said lands of Grange^ Cloone^ and Rosemount^ or 
some and which of them, at their respective suits, or how other- 
wise? 

9. Did not your suppliant, upon or immediately after the execu- 
tion of the said indenture of the 2nd day of May, 1842, take such 
necessary measures as hereinbefore in that behalf mentioned, for 
effecting a sale, by public auction, of the lands and premises com- 
prised in said deed, by preparing an abstract of title and conditions 
of sale, and inserting advertisements for the sale of said lands, in 
lots or parcels, in the public papers, on the 28th day of July, 1842, 
as hereinbefore mentioned, and were not said lands and premises in 
fact set up and offered for sale on the said 28th day of July, 1842, 
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at the Commercial Buildings, in the City of Dublin, and did not 
your suppliant, notwithstanding his ssdd exertions, fell in effecting 
the sale thereof, and did he not incur such costs and expenses in and 
about the said premises amounting to such sum as hereinbefore 
mentioned ? 

10. Was there not, at the time of the execution of the said inden- 
ture of the 2nd day of May, 1842, and is there not still, a consi- 
derable, or some and what arrear of head-rent, taxes, and charges 
due in respect of the lands and premises therein comprised, and if 
all the lands and premises comprised in said indenture were sold, 
would not the monies arising from the sale or sales thereof be in- 
suflBcient to pay off and discharge the amount of such head-rents, 
taxes, and charges, now due in respect of said lands and premises, 
and of the expenses incurred by your suppliant in execution of the 
trusts of the said indenture of the 2nd day of May, 1842, and the 
several creditors of the said James Thompson comprised in the said 
schedule hereunto annexed the full amount of their respective debts 
and therefore, and by reason of the refusal of several of the creditors 
of the said James Thompson to execute a deed of release, exone- 
rating the lands and premises comprised in said indenture of the 2nd 
day of May, 1842, will not your suppliant, in the event of the proceeds 
of the sale of the said lands and premises not extending^ to pay the 
said several scheduled creditors the amount of their respective debts, 
interest, and costs, in full, be unable to deduce a good and market- 
able title to the said lands and premises comprised in said inden- 
ture of the 2nd day of May, 1842 ? 

11. Hath not your suppliant made such applications to the siud 
scheduled creditors of the said James Thompson to consent to the 
produce of the said sale or sales, after payment of all costs, charges, 
and expenses incidental thereto, being applied by your suppliant, 
so far as the same would extend, in payment of said scheduled debts, 
interest, and costs, in a due course of priority, in manner herein- 
before mentioned ? and have not said creditors refused to comply 
with such requests, and why have they so refused ? and is not your 
suppliant, by reason of such refusal, prevented from executing the 
trusts of said indenture of the 2nd day of May, 1842, without the 
aid of a Court of Equity ? 

Prayer. And that the trusts of the said indenture bearing date the 2nd 
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day of May, 1842, or so much or such parts thereof as are now That trusts of 
capable of taking eifect, may be established and carried into effect compositioa 
under the direction of this Court, as between the parties who have ™*y *>« «*®- 

cuted as be- 

executed the said indenture ; and that an account may be taken of tween the par. 
the several lands and premises comprised in the said indenture, *'«**^®'^«*<*- 
under what title or titles the same are held, and in whose posses- lands therein, 
sion are the said lands ; and also an account of the rents and profits *°^ °.V1*® ''®°^* 

'' of said lands ; 

of said lands, and by whom received since the date of said inden- « ^ ^ ^ 

' ^ ^ of the head- 

ture, and of the head-rent and other outgoings now due and in rent, &c.; 

n j» *.r*L jr*.L 4.L and of the costs 

arrear for and in respect of the same ; and of the costs, charges, incurred by 
and expenses properly and necessarily incurred by your suppliant plaintiff as 
in making out title to the several lands and premises, and in rela- 
tion to the sale thereof so as aforesaid attempted to be made by 
your suppliant ; and of the costs incurred in preparing the said 
indenture, and in relation to the trusts thereof, including the sum including the 
of £100 as a compensation for the time and trouble of your sup- !J^ntifffo*^ 
pliant in the premises as trustee of the said indenture of the 2nd compensation 
day of May, 1842; and that an account may be taken of the 
several debts of the defendant James Thompson specified in the . ^ « .u 

* * Accountof the 

schedule annexed to the said indenture ; and of what is due and scheduled 
owing on foot thereof respectively for principal, interest, and costs, ' 
and in whom the same respectively are now vested ; and also an and of all 
account of all charges and incumbrances affecting the said lands ^Jj^f^eir h- 
and premises, or any part thereof, and of their respective priorities, onties. 
your suppliant being willing to redeem such of the said charges offer to re- 
as your Lordship shall deem him bound to redeem ; and that the *'®®*" P"®*^ 

. , , , , , mortgages. 

said lands and premises comprised in the said indenture bearing Sale. 
date the 2nd day of May, 1842, may be sold by and under the 
direction and decree of this honourable Court, and that all proper 
parties may be ordered to join in such sale, and in executing all 
proper conveyances and releases of the said lands and premises to the 
purchaser or purchasers ; and that the produce of such sale may be Application of 
applied, under the direction of this Court, pursuant to the trusts \J^J^^ ^^^ ^^ 
and provisions of the said indenture of the 2nd day of May, 1842 ; 
and that in the mean-time the Receiver so as aforesaid appointed to That Receirer 
receive the rents and profits of the said lands at the suit of the said ™*^ ^ ^** 
defendants, Simon Bagge and William H. Coppinger, may be ex- 
tended to this your suppliant's suit ; and that your suppliant may 
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General relief, have such further and other relief in the premises as to your Lord- 
ship shall seem meet. May it please, &c. 
Pray subpcsna to appear and answer against 
James Thompson, [the debtor^* 
Thomas Uniacke, 

Robert Murray, * [prior mortgagees'], 
Thomas Hewitt, 

Simon Bagge, '^[judgment creditors in possession^ not 

Wm. H. Coppinger,/ parties to the trust deed]. 

Note. — The defendant James Thompson is required to answer 
all the interrogatories. 

The defendant Thomas Uniaeke is required to answer interro- 
gatory numbered 3. 

The defendants Robert Murray and Thomas Hewitt are re- 
quired to answer the interrogatory numbered 4. 

The defendants Simon Bagge and William H. Coppinger are 
required to answer the interrogatories numbered 7 and 8 respec- 
tively. 

See Harvey v, Lawlor, 8 Dru. & War., 168. 

For bill by a creditor, see 2 Dru. & Wal. 630 ; 1 Dru. & War^ 227. 



Bill by Debtor to restrain a Creditor from enforcing his original 
Security (\fler having agreed to accept a Composiiion. 

To the, &c. 
In Chancery. 

Humbly complaining, sheweth unto your Lordship, your suppli- 
ant, John Jones, of, &c. 

That in and previously to the year 1840, your suppliant carried 
a trader! on the trade or business of a wholesale stationer, in the city of 

Dublin. 

Your suppliant further sheweth, that having sustained divers losses 
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and misfortunes in his said trade, and having become indebted to became in- 

divers persons, and being unable to discharge said debts, some time in 

the month of June, 1840, your suppliant called a general meeting of Convened a 

his creditors, for the purpose of laying before them the state of your creditors. 

suppliant's aifairs, with a view to the adjustment and settlement 

thereof. 

Your suppliant further sheweth, that such meeting was accord- 
ingly held on or about the 1st day of July, 1840, in Radley's coffee 
house, in the city of Dublin aforesaid, and the greater part of your 
suppliant's creditors, including James Thompson, the confederate Defendant at- 
hereinafter named, attended such meeting. 

Your suppliant further sheweth, that your suppliant attended the 
said meeting, and laid before his creditors then present, a general 
statement and account of his affairs, whereupon it was unanimously Agreement for 

composition. 

resolved and agreed by and between your suppliant and his said 
creditors, that in consideration that your suppliant would, on or be- 
fore the 1st day of July, 1841, pay to each of his said creditors a 
dividend after the rate of ten shillings in the pound, in respect of 
his said debts, your suppliant's said creditors would receive such di- 
vidend in lieu and full satisfaction and discharge of their said debts, 
and would thereupon deliver up to your suppliant, to be cancelled, 
the securities held by them respectively therefor. 

Your suppliant further sheweth, that articles of agreement in Articles of 
writing, bearing date the said 1st day of July, 1840, and made be- **^®®™®° * 
tween your suppliant of the one part, and the said several creditors 
of your suppliant who attended said meeting, of the other part, were 
thereupon prepared, and by said articles, after reciting the said 
agreement hereinbefore set forth, it was expressly declared and 
agreed, that your suppliant and the several persons whose names 
were thereunto subscribed did thereby promise and undertake to 
and with each other, to do any other lawful act whatever for rati- 
fying, confirming, and establishing the aforesaid agreement. [State 
the articles fuUy]. As by the said agreement, which is now in your 
suppliant's possession, ready to be produced, will appear. 

Your suppliant further sheweth, that said articles of agreement Signed bj 
were signed by your suppliant, and by all the creditors of your sup- ^1^^"^^*"? 
pliant who attended said meeting, including the said confederate eluding defen- 

1 T«v dant. 

James Ihompson. 
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Compoflitioo Your suppliant further sheweth, that in pursuance of aaid agree- 

•nee of articles, ment, by indenture bearing date on or about the 20th day of July, 

1840, and made between your suppliant of the one party and the 

several persons whose names are contained in the schedule thereuDto 

annexed, of the other part. [Recite composition deed made in pur- 

suance of and in conformity with the articles.'] 

As by said indenture, &c. 

Executed by Your suppliant further sheweth, that the said indenture was exe- 

^h"°^h^ *"** ^^ cuted by your suppliant and the several creditors of your suppliant 

ditors, but not whosc names are contained in the schedule thereunto annexed, ex- 

^ ^ ^° cept the said confederate, James Thompson, who, at the time of the 

torV*bond*of' ^^^^^^^^"^ of Said articles and deed respectively, was and still is a 

pUintiff. creditor of your suppliant to the amount of £50, for which the said 

confederate holds the bond or obligation in writing of your suppli- 
ant, under his hand and seal, in the penal sum of £100 conditioned 
for the payment of £50, with interest thereon. 
Plaintiff paid Your suppliant further sheweth, that within the tinae specified by 
the composition ^y^^ ^[^ articles of agreement in that behalf, and before the said Ist 

before the day ^^ 

limited, to all day of July, 1841, your suppliant paid to bis said several creditors 
■aTedefencUnt- ^^^ executed Said articles of agreement and indenture respectively, 

except the said James Thompson, a dividend of ten shillings in the 

pound, on their several debts ; and your suppliant, within the time 

and tendered aforesaid, and on or about the 20th day of June, 1841, tendered to 

the compontion 

to defendant, the Said James Thompson the sum of £25, being a dividend often 

shillings in the pound on the said debt of £50, and a further 
sum of £10 for interest thereon, making together the sum of £60 
due by your suppliant to him the said James Thompson, as aforesaid. 
And your suppliant hoped that the said James Thompson would 
have accepted such dividend in discharge and full satisfaction of bis 
said debt, and would not have molested your suppliant in anywise 
in relation thereto. 

Combination. But now SO it is, &c. ante^ p. 17. 

Pretences. And the Said James Thompson, at times, pretends that he did 

not execute said articles of the 1st day of July, 1840, or in any 
other manner agree to accept of any dividend or composition in liea 
or satisfaction of the debt owing to him from your suppliant, and 
therefore he refuses to accept such dividend or composition, and 
insists on being paid the whole of the debt originally owing from 
your suppliant to him the said James Thompson. 
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Whereas your suppliant charges that the said James Thompson Charging part, 
did execute the said articles of agreement, and although he did not 
at any time execute the said indenture of the 20th day of July, 
1840, yet his not having executed the same was casual and acci- 
dental, and he would have executed same at the time of the exe- 
cution thereof by the other creditors, if application had been made 
to him for that purpose. 

And your suppliant further charges, that said indenture is in all 
respects conformable to the said articles of agreement ; but, never- 
theless, under such and the like pretences as aforesaid, or some 
others equally unjust, the said defendant refuses to accept such 
dividend or composition. 

And the said defendant hath filed a declaration against your sup- Defendaot is 
pliant, upon your suppliant's said bond, in her Majesty's Court of La^^on'hfs** 
Queen's Bench in Ireland, for the full amount of his said original bondagaioMt 
debt, and will shortly obtain judgment thereon, unless restrained by ^ 
the injunction of this honourable Court. 

To the end, therefore, &c. ante^ p. 309. \_Interrogate fully to all interrogating 
the statements and charges in bill in such manner as in preceding ^^^' 
precedent^ and proceed thus"] : 

And that the said defendant may answer the premises, and Prayer, 
that the said agfreement contained in the said articles bearing: That the agree- 

° ... ment for com- 

date the 1st day of July, 1840, may be carried into specific exe- position may be 
cution as against the said defendant, your suppliant being ready ****** * ' 
and willing, and hereby offering to perform his part thereof; and and, if neces- 
that, if necessary, it may be referred to one of the Masters of this *^J» **>*^ * 

deed may be 

Court to inquire whether the said deed of composition bearing date settled, 
the 20th day of July, 1840, is conformable to the said articles, 
and if not, to settle a proper deed of composition ; and that an ac- Account of sum 
count may be taken of the sum due and owing to the said defend- ^* J^^. l^^ ' 
ant on foot of the composition of his said debt, your suppliant «t>on of bis 
hereby offering to pay the sum which shall appear to be due on ^^/^^ lanfff 
foot thereof; and that on payment thereof the said defendant may offers to pay; 
be decreed to release your suppliant from his said debt, and to thereupon to 
deliver up the said bond to be cancelled ; and that in the mean release plaintiff 

, , , . and cancel the 

time the said defendant may be restrained by the order and injunc- bond, 
tion of this Court from proceeding at Law against your suppliant on Injunction 
foot of his said bond ; and that your suppliant may have, &c. proceedings 

\_Pray subpoena to appear and answer against the defendant.] General relief. 
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Prayer of Bill filed by a Debtor and the Trustee under a Composi- 
tion Deed^ against a Scheduled Creditor who had secretly procured 
from the Debtor a Bond to secure the Balance of his Debt, after 
deducting the Composition. 

Prayer. \j^^ ([i^ii the Said defendant may answer the premises, and that 

That defendant ^^ g^^jj defendant may be decreed to repay to your suppliant, as 
sum receiTed by such trustee as aforesaid, the sum of £50, being the difference be- 
amount of \he ^ween the sum received by him out of the estate and effects of your 
composition. suppliant [the debtor], and the amount of 5s. in the pound upon his 
Mceivedif'd™ schc^^'®^ debt, with interest; and for that purpose that an account 
fendant out of may, if neccssary, be taken of the sums received by the said defen- 
dant on foot of the said debt, out of the estate and effects of your 
suppliant [the debtor], comprised in the said indenture of the, &c., 
and thereby conveyed and assigned to your suppliant [the trustee], 
berestniiMd ^ trustee in Said indenture ; and that the said defendant may be re- 
from proceed, strained from proceeding at Law against your suppliant on foot of 

ing on his ache- , . . , i , i , , i • . . i r 

duied debt ; his said scheduled debt, or the secunties therefor, 
and that he may And that the said defendant may be decreed to deliver up the said 
bond*frauda-* bond bearing date the 1st day of May, 1836, in order that the same 
lentij procured j^^y j^^ cancelled ; and that in the meantime he may be restrained 

bj him J , , 

and maj be re- from proceeding at Law on foot of the said bond ; and that all pro* 
strained from p^j, accounts mav be taken, and all necessary directions gfiven ; and 

proceeding on * ^ i i . 

foot thereof. that your suppliant may have such further and other relief in the 
General relief, premises as to your Lordship shall seem meet. 

May it please, &c. 

[Pray subpoena to appear and answer against the fraudulent ere- 
ditor, sole defendant]. 
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Prayer of Bill by Creditor against Trustee under Composition 
Deed^ seeking to have the Benefit of said Deed, 

And that the said indenture of the 6th day of April, 1836, That trust* of 

deed may be 

may be established, and the trusts thereof performed and car- enforced, 
ried into execution, by and under the direction of this honourable 
Court, so far as relates to your suppliant and the other unpaid cre- 
ditors of the said James Thompson, who signed same ; and that your 
suppliant and the other creditors of the said James Thompson who 
shall come in and prove their demands under said indenture, may 
have the full benefit thereof, according to their respective priorities 
and riffhts; and that an account may be taken of the sums due and AccountofBums 

*=* ^ '' ^ ^ due to credi- 

owing to your suppliant and the other unpaid creditors of the said tors. 
James Thompson, on foot of their respective demands; and that the Pajment ac- 
said defendant [the trustee']^ or such other person as shall appear proTisions of 
liable thereto may be directed, out of the first monies that shall ^^^ ^^^^ ******' 
come to his hands, applicable to the payment thereof, to pay to your 
suppliant and the other unpaid creditors of the said James Thomp- 
son, the sums which shall be so found due to them respectively, ac- 
cording to their several priorities, and according to the provisions 
of the said trust deed ; and that, if necessary, the said lands of Grange Sale, 
comprised in the said indenture of the 5th day of April, 1836, may 
be decreed to be sold for the purposes aforesaid, and that all proper 
parties may be decreed to join in such sale ; and that all proper Account of 
accounts may be taken, and, in particular, an account of all charges ^ *'*®** 
affecting the said lands, and of their priorities. 

And that in the meantime a Receiver may be appointed to receive ReceiTer. 
the rents and profits of the said lands of Orangey that same may be 
paid into Court from time to time by such Receiver, for the benefit 
of your suppliant and the other persons entitled under the said in- 
denture of the 5th day of April, 1836 ; and that all proper and ne- 
cessary directions may be given. [And f)r further relief jrc] 

See 2 Dru. & Wal. 635. 
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CONTENTS: 



Partition at 
common Law. 



Partition at Common Law, 

Writ of Partition abolished. 

Proceedings in Equitif to obtain Par- 
tition. 

Distinction between Partition as for- 
merlyatLaWf andPartition in Equity, 

Partition in Equity analogous to Par- 
tition at Law, 

Practice of Courts of Equity in Parti- 
tion Suits. 

Parties in Partition Suits. 

Effect of there being a Co-owner not 
yet come into esse. 

Parties to convey not necessary at first 
Hearing. 

Minuteness of Share no Obstacle to Par- 
tition. 

Effect of Rule, that •* Plaintiff seeking 
Equity must do Equity.** 

Partial Ownership no Obstacle to Par- 
tition, 

Partition of Advowson. 



Statutes 1 Geo. II. c, 23, and 13 Geo. 

II c. 4. 
Comminianers differing as to their Retwm. 
Duty of Commissioners. 
Commissioners, how appointed. 
Powers ef Commissioners. 
Frame of Bill for Partition. 
Costs. 
Extra Costs occasioned by rnnameeestful 

Opposition. 
Costs of Incumbrancers. 
Commission of Perambulation. 
Commission to settle JBoundaries when 

granted. 
Form of Decree in Suits to settle 

Boundaries. 
Costs in such Suits. 
Proceedings under 8 Geo. I. c. 5. 
Proceedings under 5 Geo. II. c. 9. 
Affidavit of Service under preceding Act. 
Commission to settle Boundaries. 



At the common Law, coparceners might have been compelled to make 
partition by writ de partitione faciendd ; and the Stat. 33 Hen. VIII. S. 1, 
c. 10, Jr. (corresponding to the 31 Hen. VIH. c. 1 ; and the 32 Hen. VIII. 
c. 32, Eng.), gave the right of issue a writ of partition to joint-tenants, 
and tenants in common, as well of estates of inheritance, as for terms of 
lives, or years. 



i 
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Before the last-mentioned Act, joint-tenants might have voluntarily par- 
titioned estates of freehold by deed, but not otherwise ; Litt. S. 290; Co. 
Litt. 187, a ; and tenants in common might have made partition by parol, 
without deed, if, as to corporeal estates, they afterwards perfected the par- 
tition in severalty by livery of seisin, Co. Lit. 169, a; and joint-tenants for 
years might have made partition by parol without deed ; Co. Litt. 187, a, 
'* The Statute of Frauds," however (7 Will. III. c. 12, Ir., corresponding 
to the 29 Car. II. c. 8, Eng.), made a writing necessary in all cases. 

The relief afforded by Courts of Equity in cases of partition, was much 
more perfect and extensive than could be obtained at law ; and the power 
peculiar to those courts, of making compensation where it might be re- 
quired, and adjusting according to the equitable, as well as legal rights of 
all parties interested, is, of itself, abundantly sufficient to account for the '^rit of parti- 
fact, that long before the writ of partition was abolished, it had been super- tion became 
seded in practice, by the commission of partition, obtained upon bill filed in obsolete, 
a Court of Equity, for that purpose : and now the Statute 8 & 4 Will. IV. j^j^ughe^j. 
c. 27, 8. 36, has abolished the writ of partition. 

*< In the case of a partition of an estate," observes Lord Redesdale, Proceedings in 
(Mitf. PI. 4 ed. 120), «* if the titles of the parties are in any degree compli- ^^^'^Jjiy^^J;. 
cated, the difficulties which have occurred in proceeding at the common 
Law have led to applications to Courts of Equity for partitions, which are 
effected by first ascertaining the rights of the several persons interested, 
and then issuing a commission to make the partition required, and upon re- 
turn of the commission, and confirmation of that return by the Court, the par- 
tition is finally completed by mutual conveyances of the allotments made 
to the several parties. But if the infancy of any of the parties, or other 
circumstances, prevent such mutual conveyances, the decree can only ex- 
tend to make the partition, give possession, and order enjoyment accordingly, 
until effectual conveyances can be made, Hollingworth v, Sidebottom, 8 
Sim. 620. If the defect arise from infancy(a), the infant must have a day 
to shew cause against the decree after attaining twenty-one ; and if no 
cause should be shewn, or cause shewn should not be allowed, the decree 
may then be extended to compel mutual conveyances. 

<* If a contingent remainder, not capable of being barred or destroyed, 
should have been limited to a person not in being, the conveyance must 
be delayed until such person shall have come into being, or until the contin- 
gency shall be determined, in either of which cases a supplemental bill will 
be necessary to carry the decree into execution. An executory devise may 
occasion a similar embarrassment." 

An unequal partition will not bind an infant, unless confirmed by him; Uneqaal parti- 
Litt. S. 258. tion will not 

Partitions at Law and in Equity differed in these respects : the first ope- » *" *> an . 
rated by the judgment of a Court of Law and delivering up possession in p»"nction be- 

— as formerly at 

(a) The Statute 1 Will. IV. c. 47, s. 10, has not altered the law, as Law, and parti- 
above stated, in cases of partition, Price v. Carver, 3 Myl. & Cr. 157. *'*^" *° ^*'"^*-^' 
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Partition at 
Law was by 
judgment of the 
Court : 



partition in 
Equity is by 
conveyance, 
and the Court 
will ascertain 
who are enti- 
tled with plain- 
tiff. 



In Equity par- 
tition is in ana- 
logy to Law. 

The first decree 
directs parti- 
tion. 



The second de^ 
cree directs 
conyeyances, 



the shares of 
the parties haT< 
ing been ascer* 
tained by the 
Court. 



In a partition 
suit there must 
be a co-owner 
plaintiff, and a 
co-owner de- 
fendant ; 



and plaintiff 
must shew his 
title. 



pursuance of it, which concluded all the parties to it, vesting the legal estate 
by the partition, and the plaintiff was obliged to give strict proof of the title, 
both his own and the defendant's. All parties to the judgment, even those 
under disability, were concluded by such judgment, and the delivering of pos- 
session in pursuance thereof; Whaley v. Dawson, 2 Sch. & Lef. 372. 

Partition in Equity proceeds upon conveyances to be executed by the 
parties ; and if the parties be not competent to execute the conveyances, 
the partition cannot be effectually had, for by the partition the equitable 
right only is vested ; Whaley v. Dawson, supra ; Miller v. Warmington, 
1 Jac. & W. 493. Nor can any remedy be had under the " Trustee Act," 
for the Statute 1 Will. IV. c. 60, s. 18, provides, that the Act shall not 
extend to cases upon partition. 

When the plaintiff shews his own title, a Court of Equity will assist him 
by directing an inquiry to ascertain who are entitled with him; Agar v. 
Fairfax, 17 Ves. 583. 

But in Equity the bill for partition is in analogy to the proceeding at I^w. 
The first judgment at Law was ** Quod partitio Jiat,** and on the return of 
the wiit, the final judgment was pronounced ** Quod vartitio pradicia 
firma et stabilis teneatur in perpetuum,** So in Equity the practice now 
is, that the decree, directing a partition, and directing that a commission 
shall issue for the purpose, and declaring the proportions in which the 
parties are entitled, reserves further directions ; and upon the return of the 
Commissioners' certificate, the cause is heard on further directions, and a 
final decree pronounced directing mutual conveyances. 

If necessary, the Court, in decreeing a partition, will give special instruc- 
tions to the Commissioners; Story v. Johnson, 2 Y. & Col. (Ex.), 586. If 
there be any uncertainty as to the interest of the parties, a reference will, 
in the Grst instance, and previously to granting a commission, he directed to 
ascertain them, for this is the province not of the Commissioners, but of the 
Court; Agar v. Fairfax, sup, (17 Ves. 533); 1 Mad. 214. Each party b 
entitled to the rents of his separate allotment, or to interest on money 
awarded for owelty of partition, from the confirmation of the Commissioners' 
return; Stewart v. Ferguson, H. & J. 452; S. C, 5 Ir. Eq. R., 157. 

In a partition suit the plaintiff and the defendant should each be a party 
beneficially interested in the lands to be divided; hence when a bill seeking 
a partition was filed by two cestui que trusts^ tenants in common, as plain- 
tiffs, against their trustee, as defendant, the Court declined to make the 
decree sought for, on the ground that there was no defendant to litigate the 
right to a partition, the trustee being a mere stakeholder; Lowe v, Franks, 
1 Mol. 137. 

The plaintiff in apartition suit must shew his own title by his pleading and 
proof, otherwise his bill wilt be dismissed ; Jope v, Morshead, 6 Beav. 213. 
Hut as he is not bound to know who are his co-tenants, the same strictness 
in pleading and proving the title of the defendants is not required ; Baring 
V. Nash, 1 Ves. & B. 551. An inquiry will, if necessary, be directed, as 
we have already observed, to ascertain who are the parties entitled together 
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with the plaintiff, and what are their respective shares of the estate ; Agar 
V. Fairfax, 17 Ves. 652. 

The manner in which Courts of Equity carry into effect their decrees persons h&TlDg 
for partition by enforcing the execution of conveyances, makes it necessary the legal estate 
that the persons in whom the legal estate is vested should be before the "®«®«»^J P»r- 
Court ; Miller r. Warmington, sup. (1 Jac & W. 484) ; Whaley v. Dawson, 
sup, (2 Sch. & Lef. 372) : unless the legal estate be vested in persons Unless the le- 
claiming by title paramount, as, for example, a mortgagee of the entire es- *** «»*^t« ^ 
tate of the lands to be divided ; O'Reiley v. Vincent, 2 Mol. 330; Swan v. ^unt°,^ortI 
Swan, 8 Price, 518 ; for such mortgagee would not be required to convey gagee, &o. 
to either plaintiff or defendant. 

Persons having right of common over the estate are not proper parties in 
the suit, for their right will remain the same after the partition had as be- 
fore; Agar V. Fairfax, 17 Ves. 544. 

It is no objection to a partition that parties may subsequently come in esse Partition may 

who will be entitled to a share, but in that event the whole process will have be, though a co« 

to be commenced over again ; Wills v. Slade, 6 Ves. 498 ; Gaskell v. Gas- <>^/'' *>«»<>* 
I II ,« ^. ^ ^. yet come In eM«. 

kell, sup. (6 Sim. 643). 

See the decree upon a bill of revivor and supplement in a partition suit ; 
Herbert v. Lord Beerhaven, 5 Ir. £q. R. 23. 

It seems sufficient if the parties who are necessary for the purpose of con- P*r*Je» *o ©on. 
veying the estate be before the Court at the second hearing ; Slator v. ^J^ ^^ ^ ' 
Wilson, 2 Mol. 522. heanng. 

If the title of the plaintiff be clear, he is entitled to partition as a matter Partition is as 
of right, however minute be his share ; North v. Guinan, Beatty, p. 344 ; ^^ ''i^bt, 
and no objection on the ground of the inconvenience or difficulty of effecting although plain- 
the partition will be listened to ; Parker v. Gerard, Amb. 236, 589 ; Baring J|^,'**"'® ^^ 
V, Nash, 1 Ves. & B. 551 ; Hobson v, Sherwood, 4 Beav. 184. and partition 

But the Court, in decreeing a partition, will put the plaintiff under such diificolt ; 
terms as justice requires ; for example, in a proper case the Court will direct bat plaintiff 
an account of sums expended by the defendant in improvements made ne- ***^/°? ®*l"J*y 
cessarily, or with the plaintiff's consent ; so, on the other hand, the Court ' 

will, if necessary (as in a case where the defendant has received more than fe,Jdant for im- 
his share), direct an account of the rents and profits received by the defen- proTements. 
dant ; Lorimer v. Lorimer, 5 Mad. 363 ; and will sometimes give a Receiver, . 
although, as a general rule, a Receiver will not be granted as between te- rents may be 
nants in common, unless in case of exclusion, viz., where one tenant in com- had, and a Re- 
mon receives the whole rent, and excludes his companion from the share due ®®'^^' 
to him ; Tyson v, Fairclough, 2 S. & Stu. 142 ; Spratt t^. Ahearu, 1 Jones, 50. 

Where the plaintiff in a partition suit has a life estate in a fifth of the land, Tenant for life 
determinable upon his marriage, he is entitled to a decree for partition JJ*^ *^*P"^ 
against the owners of the remaining four-fifths, but the latter may, if they 
please, continue to hold their four-fifths undivided ; Hobson v. Sherwood, 
sup. (4 Beav. 184). 

So, a tenant for life, with remainder to his unborn sons in tail, may ob- 
tain a decree for partition which will bind his sons when they come in esse; 

2 N 
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Gaskell v. Gaskell, 9up. (6 Sim. 643) ; Wills v. Slade, MVp. (6 Ves. 498.) 
But in a case of this kind, where a share has been the subject of a settle- 
ment, the allotment will be decreed, and the conveyance inade» subject to 
the uses of the settlement. So also, lessee for years of an uodivided psrt 
may have partition without bringing the reversioner before the Court ; Bs- 
ring V. Nash, sup, (1 Ves. & B. 551). 

Upon bill 6Ied for partition of an advowson a decree is made directing 
alternate presentations to the benefice, but no commission issues ; Boddi- 
coate V, Steers, 1 Dick. 69. See form of prayer of such bill, pogt^ p. 550l 

The order of presentation among co-tenants is usually according to iheir 
seniority ; any difficulty on the subject is settled by a reference to the Master. 

The Statute 1 Geo. II. c. 23. s. 7, Ir. (7 Anne, c 18, Eng.)* enacted, 
that if coparceners, joint-tenants, or tenants in common be seised of any 
estate of inheritance in the advowson of any church, or vicarage^ or other 
ecclesiastical promotion, and a partition be made between them to pre- 
sent by turns, every one shall thereupon be taken and adjudged to be seised 
of his separate part of the advowson to present in his turn. This Act is made 
perpetual by the Statute 13 Geo. II. c. 4. 

Under a commission of partition to four commissioners, and two differeot 
returns, the commissioners being equally divided, the Court cannot act 
upon either returns, but will grant a new commission to five commissioners, 
and the proper course is to move to quash the first return ; Watsoo f^ 
Duke of Northumberland, 11 Yes. 153. The commissioners should sll 
meet together, not struggle for separate interests, but endeavour to 
make an impartial division. Their office is judicial rather than ministe- 
rial ; Manners v. Charlsworth, 1 Myl. & K., 330. But their adjudicatioo 
will be set aside not only for partiality, but also for a gross error of judg- 
ment ; Story v. Johnson, 1 Y. & Col. (Ex.) 538. 

To save expense, the Court will sometimes direct a commission to a 
smaller number of commissioners than there are parties interested in the 
partition, and will order, that if the parties do not agree in their choice of 
commissioners, the Master shall choose them of his own authority ; Story s. 
Johnson, supra. 

With respect to the powers of the commissioners; see the case of 
Lister v. Lister, 3 Y. & Col. (Ex.) 540. As to the practice in proceeding 
under a decree for partition, vide 2 Daniell's Ch.Pr. 769, «< seq. ; 1 Smith's 
Ch. Pr. 477, et seq. 

A bill for partition should state accurately the plaintiflPs title; 3 Sv. 
139, note (6), 17 Ves. p. 552; and should state the defendant's title, so 
far as the plaintiff may be acquainted therewith. It should shew where 
the legal estate is vested, and also in what right the several parties to the 
suit are brought before the Court, and having, in the charging part, antici- 
pated and answered any objections to a partition that may have suggested 
themselves, and having interrogated to the stating and charging parts of the 
bill, it should pray, that a partition may be made between the plaintiff and 
defendant, and that a commission may issue for that purpose^ and that the 
parts allotted to the plaintiff may be duly conveyed to him according to his 
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interest therein^ free from incumbrances of the other parties, to be enjoyed 
by him in severalty, and that all proper parties may join in conveyances, 
and that possession of their several parts may be delivered to each party 
respectively, and that the title-deeds relating to the lands allotted, may be 
deposited in Court for the benefit of the plaintiff and all other persons in- 
terested, and that after the making of the partition such of the title deeds 
as relate to the several allotments may be delivered to the respective per- 
sons entitled thereto. It sometimes also contains a prayer for a Receiver 
to collect the rents for the use of the several persons interested, until the 
partition can be effected, and a prayer for an account of rents received by 
defendants. 

In partition suits, the parties respectively are to abide their own costs costs. 
up to the time of issuing the commission ; but the costs of issuing the com. General rule. 
mission (and in the Exchequer the costs of enrolhng the first decree), and 
all subsequent proceedings, are to be borne by the parties in proportion to 
their respective shares in the premises ; M'Bride x>. Malcolrason, 2 Dru. & 
Wal. 700 ; Brunker v. Sterne, 1 Hayes & Jones, 410 ; and see Monyns v. 
Joad, 4 Y. & Col. (Ex.) 134; Greer v. Mercer, 4 Ir. Eq. R. 705. 

Extra costs incurred by unsuccessful opposition to a partition, will be Extra costs 
thrown on the opposing defendant; Morris v. Timmins, 1 Beav. 411; caused by 
Hill V. Fullbrook, Jac. 574. Where a co-owner devised his undivided 'f®'"**"^^®* 
part to A. for life, remainder to B. in tail, charged with legacies, it was held 
that the tenant for life, remiunder-man, and legatee should each bear 
their own costs, as incident to the estate or interest given to them respec- 
tively by the will ; Greer v. Mercer, iup, (4 Ir. Eq, R. 705). But, as a cogtg of incura- 
general rule, each co-owner must pay the costs of incumbrancers upon brancers. 
his share ; Cornish v. Guest, 2 Cox, 27. 

Now, indeed, it would seem that no such costs need be incurred, for 
these incumbrancers would seem to be parties whose rights are not sought 
to be disturbed by the partition, who are brought before the Court for the 
plaintiff's purposes, but without seeking any direct relief against them, or 
to their prejudice, and therefore need not be served with mbpcenai, but 
only with notice under the late Rules, at least unless the legal estate be 
vested in them. 

Upon the hearing of a suit for partition, the Court will, if required, award Commission of 
a commission of perambulation ; Beatty, 342, Vern. & Scr. 112. See Smith's perambulation. 
General Rulesl ( ed.l8d9); andsee Lowry's Exch.Rules(ed.l8d8),109, n.(a). 

Various conjectures have been formed as to the origin of the interference Commission to 
of Courts of Equity in the case of confusion of boundaries. It may be "f ***® bounda- 
sufficient here, however, to observe, that Courts of Equity will not inter- ^^^ granted in 
fere by granting a commission to settle boundaries upon a case of mere erery case of 
confusion, unless some equity has been superinduced by the acts of the par- confusion of 
ties which will warrant the interposition of the Court ; Wake v, Conyers, 
2 Cox, 362; Atkyns v. Hatton, 2 Anstr. 386; Speer v. Crawter, 2 Mer. 
417; Willis V. Parkinson, 1 Swanst. 9 : for instance, it is a common equity Special case 
to interfere by granting a commission in cases where a tenant has, through ^^^^^ ^^ made. 

2 n2 
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negligence, confounded his landlord's property with his own, since the reU- 
tion subsisting between him and his landlord makes it the duty of the tenint 
to preserve and protect the boundaries ; Attorney-General v. Fullerton, 2 
Ves. & B. 263. 

In Miller v. Warmington, sup. (1 Jac. & W.) at p. 491, Sir Thomai 
Plumer, M. R. observes : ** In every bill praying a commission to ascertiio 
boundaries, it is first necessary to shew clearly, that without the assistance of 
the Court, the boundaries cannot be found.** And again, " Speer «• Crawter 
(sup, 2 Mer. 410), has settled, that you must lay a foundation for this species 
of relief not merely by shewing that the boundaries are confused, but that the 
confusion has arisen from some misconduct on the part of the defendant, or 
those under whom he claims, of which you have a right to complain, and 
which renders it incumbent on him to co-operate in re-establishing then. 
But the Court will not interfere between independent proprietorsy and con- 
fusion of boundaries /7er se^ is no ground to support such a bill" (a). 

So, if the confusion of boundaries have been occasioned by fraud, that 
alone will constitute a sufficient ground for the interference of the Court; 
Rous V, Barker, 3 Bro. P. C. 180; and if the fraud be established, the 
Court will by commission ascertain the boundaries, if practicable, and if not 
practicable, will do justice between the parties by assigning reasonable 
boundaries, or setting out lands of equal value, Speer v. Crawter, rap. (2 Mer. 
418) ; Grierson v. Eyre, 9 Ves. 345 ; Duke of Leeds v. Earl of Strafford, 4 
Ves. 180, in which the form of a decree for a commission to ascertain boun- 
daries is given. 

Form of decree The decree in a suit to settle boundaries does not order mutual convey- 

h '"d^ '^^^^^ ances, as in the case of a partition, but directs that after the lands, &c^ shtll 

have been set out, the defendant shall deliver possession thereof to the 
plaintiff, and that the plaintiff and his heirs may hold and enjoy the same 
against the defendant, or any person or persons claiming under him ; Lord 
Abergavenny v. Thomas, Seton on Decrees, 202. 

Costf therein. Although no certain rule has been laid down as to the question of costi 

in cases of this nature, it would seem that where there is no default oo 
either side, and the interests are considerable on both sides, the costs are 
to be borne equally, Norris v. Le Neve, 3 Atk. 82. But if there havebeeo 
default, or misconduct, the Court would probably punish it by making the 
defaulting party pay the costs. Vide Metcalfe v. Beckwith, 2 P. Wms. 376. 

8 Geo. I. c. 5. The Statute 8 Geo. L c. 5, Ir., enacted, that if any proprietor, occu- 
pier, or tenant of any lands in the kingdom, should be desirous to make 
ditches or fences between his, her, or their lands and holdings, and the 

(a) See Fitzgerald v. Lord Norbury, cited in argument in Kelly o. Shd- 
ton, 1 Jones, 537, where it was stated that upon bill filed for partition of 
waste lands, an objection was taken to the jurisdiction of the Court to en- 
tertain such a bill, and the Chancellor yielded to the objection so far as to 
compel the plaintiff to present a petition under the 5 Geo. IL c. 9, where- 
upon Sir A. Hart, C, made an order in the cause and matter, for a commis- 
sion to issue. 
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lands next contiguous, where no dispute should have been for three years 
then last past about the mears between the said lands, &c., and where no 
sufficient fences, or only dead and dry fenceless ditches there should be, the 
proprietor, occupier, or tenant of such neighbouring lands, on reasonable 
request, should be at equal expense in making between such lands, &c., 
good ditches, &c. (as therein speciGed) ; and if any such proprietor, &c. of 
any neighbouring lands should refuse to settle and ascertain the mears and 
bounds, in order to have fences made as aforesaid, he should be compella- 
ble by bill in £quity, or commission of perambulation^ to ascertain such 
mears, &c. 

The mode of proceeding under this Act is by bill, or by a/)«^t^ton stating Proceedings 
the petitioner's title, and also that others claim some interest in the lands, th*'®""**®*"- 
&c. to be divided, and praying that a commission may issue to divide same, 
according to the claims of the several parties. The petition must be sup- 
ported by an affidavit of the facts, when a conditional order will be granted, 
which must be personally served on the defendants (or respondents, as the 
case may be), and tenants in possession, and if no cause be shewn, the or- 
der will be made absolute, and a commission will be issued accordingly. See 
White V. Buckingham, Smith's G. O. p. 2 (ed. 1839), n. (1). 

The 5th Geo. II. c. 9, Jr., enacted, that where any person or persons 5 Geo. II. c. 9. 
should be seised or possessed of any lands contiguous or adjoining to 
any bog, moss, or lough, or to ground between the flux and reflux of the 
sea, and should be desirous to settle and ascertain the mears and bounds 
thereof with the proprietors of the other lands adjoining to or on the other 
side or sides of the same, such person or persons might exhibit an English 
petition in His Majesty*s high Court of Chancery, or Court of Exchequer, 
in this kingdom, against the proprietor or proprietors of the other part or 
parts of such bog, &c., or of the lands adjacent to the same, desiring such 
mears and bounds to be ascertained as aforesaid ; and upon proof made by 
affidavit of such proprietors, and the tenants in possession being personally 
served with copies of such petition at least thirty days before the time ap- 
pointed for hearing the matter thereof, it should be lawful for the Court in 
which such petition was exhibited, to issue a commission to seven or more 
commissioners (for which commission the like fees should be paid as for a 
commission to examine witnesses, and no more), empowering and requiring 
such commissioners, or any five or more of them, by examination of witnesses 
on oath (to be administered by them), and by the verdict of a jury of twelve 
men to be returned on the precept of such commissioners by the Sheriff of 
the county in which such lands should lie, or if they should He in two coun- 
ties then one equal moiety of such jury to be returned out of each of such 
counties by the several Sheriffs thereof, to inquire of and ascertain the old 
mears and bounds of such bog, &c., if there should be any such ; but if no 
such old mears or bounds should appear to them, then to make, lay out, 
and ascertain such reasonable mears and bounds between the petitioners 
and other proprietors in the petition mentioned, regard being had to the 
length of the profitable land adjoining to such bog, &c., belonging to such 
several proprietors, as to them or the major part of them should seem rea- 
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sonable (with power to Uy out drains when necessaiyy and mpportioD the 
expense thereof amongst the proprietors), and whatever should be done by 
virtue of such commission, the said commissioners, or the iiia|or part of 
them should return under their hands and seals, into the Court out of 
which such commission should have issued (such return to be confirmed, 
altered, amended, or set aside, as the Court should think fit) ; and such re- 
turn confirmed, altered, or amended by the Court, and any order thereupon 
made should bind and be conclusive to all the parties to the said proceed, 
ings, and all persons cUuming or deriving any estate, right, title, or interest 
in or to the said lands, or any part thereof, by, from, or under them, or «- 
ther of them. 
ProceediDgs The reader will find the form of a petition under this Act, in How. Eq. Ex. 

under. qjq (See also 1 Law Rec. N. S. 188). It should state the title of the peti- 

tioner, and the existence and locality of the bog, &c. ; and should also set forth 
the several lands which surround it, with the names of the persons who are 
owners of the inheritance ; and should further state, that part of the bog, &&, 
is the estate of the petitioner, and the other part, of the respondents, and that 
encroachments have been made on the petitioner's part, as the case maybe; 
and having stated the usual applications to have the mears examined and 
ascertained, and refusals by the respondents, it should pray a commisuon di- 
rected to proper commissioners, to inquire into and ascertain the andent 
mears and bounds of the said bog, &c., and if no such mears or bounds 
should appear, then to make and ascertain such reasonable mears and bounds 
between the estates of the petitioner and respondents as they should think 
fit. The petition must be supported by an aflBdavit of the facts, and upoo 
the respondents and tenants in possession being personally served with a 
copy, thirty days at least before the hearing, upon motion, on notice, the 
Court will order the respondents to return commissioners' names within a 
week after the service of the order, or the officer to settle them and a com- 
mission to issue for that purpose. 

If the parties served with a copy of the petition, answer and contest it, 
the Court will hear it as a cause before the commission issues, and will make 
such order therein as from the circumstances of the case may seem fit. 

The copy of the petition is in the nature of original process, and service 

of it upon a respondent out of the jurisdiction is bad ; Keon v. Lord Kil- 

Fonn of aJBda- morey, 1 Jones, 153 ; S. C. 3 Law Rec. O. S. 178 ; and the affidavit of ser- 

Tit under the y^^^ must state that there were no other parties in possession of the pre* 

mises than those served ; Westropp v. McDonnell, 1 Jones, 619. 

A reversioner in fee, expectant on a lease for lives renewable for ever, 
is SL proprietor within the meaning of the Act, and must be served with a 
copy of the petition ; Kelly v. Shelton, 1 Jones, 555. 

The practice as to proceedings under the above Act is the same in the 
Courts of Exchequer and Chancery, Anon. 3 Law Rec N. S. 41 . 
Commission to A commission to settle boundaries partakes very much of the same na- 
oscertain bonn- ture as a commission of partition. It is nearly in the same form, axid issued 
^ ^"' out, executed, and returned in the same manner ; 2 Dan. Ch. Pr. 785. 
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Bills by two Coparceners (igainst a thirds Jbr Partition ofLands^ SfC, 

To the, &c. 
In Chancery. 

Humbly complaining, shew unto your Lordship, your suppliants 
Jane Jones of, &c. and Anne Jones, of, &c. 

That John Jones of, &c. deceased, the late father of your sup- ^o^^ Jones, 
pliants, and also of Sarah Jones, of, &c. the defendant hereinafter 
named, was, in his life-time, and at the time of his death, seised in seised in fee, 
fee simple of and in all that and those, &c. 

And being so seised, the said John Jones departed this life in the died intestate, 
year 1840, intestate, leaving your suppliants and the said Sarah ^J*^/^fen, 
Jones, their sister, his three daughters and only children and co- dant his only 
heiresses, him surviving ; and upon his death, the said lands, here- co-heiresses, 
ditaments, and premises descended upon and came to your suppli- upo° ^^^'^ 
ants and the said Sarah Jones, as such co-heiresses. scended. 

Your suppliants further shew unto your lordship, that ever since piaintiflb and 
the death of their said iiather, your suppliants and the said Sarah ^^!l^^\^ 
Jones have been and now are severally seised in fee of and in the in three undi- 
said lands, hereditaments, and premises, in three equal undivided ^pi«.^^»" 
parts or shares, as tenants in coparcenary. 

Your suppliants further shew unto your Lordship, that they have Applications. 
frequently applied to and requested the said Sarah Jones to join 
and concur with your suppliants in making a fair, just, and equal 
partition of the said premises between them, in order that their re- 
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Pretences. 

PartUioo not 
beneficial. 



Interrogating 
pnrt. 



spective shares and proportions thereof might be allotledy hdd, ud 
enjoyed, in severalty. 

And your suppliants hoped, &e. 

But now so it is, &c. ante^ p. 17. 

She, the said defendant, absolutely refuses to comply with sntli 
your suppliants' reasonable requests, sometiiiies pretending that it 
will not be for the benefit of your suppliants and the said defendant, 
or of either or any of them, to make a partition of the said berefi- 
taments and premises ; whereas your suppliants charge, and so tlie 
truth is, that a fair, just, and equal partition of the said herefti- 
ments and premises will tend greatly to the benefit and adTantage 
of your suppliants and the said defendant ; but the said defisndant, 
under divers frivolous pretences, absolutely refiises to join oir concur 
with your suppliants therein. 

All which actings, &c., anie^ p. 18. 

To the end therefore, that the said defendant, Sarah Jones, may, 
if she can, shew why your suppliants should not bare the relief 
hereby prayed, and may, upon her corporal oath, to the best and 
utmost of her knowledge, remembrance, information, and belief 
fiiU, true, direct, and perfect answer make to such of the several in- 
terrogatories hereinafter numbered and set forth as by the note here- 
under written she is required to answer, that is to say, — 

1. Whether the said John Jones was not in his life-time, and at 
the time of his death, seised in fee simple of and in the seyeral he- 
reditaments and premises hereinbefore mentioned, or how otberwise? 

2. Whether being so seised he did not depart this life in tbe said 
year 1840, intestate, and leaving your suppliants and tbe said de- 
fendant his three daughters and only children and co-heiresses, 
him surviving ? 

3. Whether upon the death of the said John Jones, tbe said lands, 
hereditaments, and premises did not descend upon and come to 
your suppliants and the said defendant as such co-beiiesses, or how 
otherwise ? 

4. Whether ever since the death of their said father, your sup- 
pliants and the said defendant have not been, and are not now se^ 
verally seised in fee of and in the said lands, hereditaments, and 
premises in three equal undivided parts, or shares, as tenants in 
coparcenary, or how otherwise ? 
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5. Whether your suppliants have not made such applications 
to the said defendant, to join and concur with your suppliants in 
making a fair and equal partition of the said premises between 
them, as hereinbefore mentioned, and whether the said defendant 
did not refuse to comply with your suppliants' said requests, and 
why hath she so refused ? 

And that a commission of partition may issue out of and under the Prayer, 
seal of this honourable Court, directed to certain commissioners ^on^mtu 
therein named, to divide and allot the said lands, hereditaments, ^io° ^^7 ^^^^ '» 
and premises, in equal third parts or shares ; and that one full and 
equal third part or share may be allotted and conveyed to your 
suppliant, Jane Jones, her heirs and assigns ; and one other third 
part or share, may be allotted and conveyed unto your suppliant, 
Anne Jones, her heirs and assigns ; and that the remaining third 
part, or share, may be allotted and conveyed to the said defendant, 
and her heirs and assigns ; 

And that your suppliants and the said defendant may severally and Mrerai 
hold and enjoy their respective allotments of the said hereditaments SJri|![jt*°^^^ "* 
and premises in severalty ; 

And that all proper and necessary conveyances and assurances ConTejancea. 
may be executed for carrying such partition into effect ; 

And that the title deeds and writings relating to the said pre- Title deeds 
mises may be brought into this honourable Court, and may be pre- ^^^ *°*® 
served and taken care of for the mutual benefit and advantage of 
your suppliants and the said defendant, and that your suppliants and piaintiflh 
may be at liberty to take copies thereof; "*y. *^* 

And that possession may be delivered to your suppliants of such That each party 
parts of the said hereditaments and premises as shall be allotted to "^^J^i^n * i" 
them respectively ; [andjbrjurther relirf^ §•£?.] share. 

[Pray subpcsna against Sarah Jonesy one of the coparceners^ 
and the sole defendant,"] 

The defendant, Sarah Jones, is required to answer the several 
interrogatories numbered 1, 2, 3, 4, and 5, respectively. 

See ante^ p. 307. 
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Prayer of Bill /br Partition subject to Uses of Settlement, qf Shares 
which have been settled, and for Inquiry as to Shares of the 
several Parties^ Account of Rents^ Receiver ^ Sfc. 

And that a partition and division may be made of the said lands 
and premises. 

And that a commission may issue forth of this honourable Court, 
directed to fit and proper commissioners to be therrin named for 
that purpose ; and that it may be referred to one of the Masters of 
this honourable Court to inquire and report what undivided shares 
your suppliant and the several defendants are entitled to in the nid 
lands and premises. 

And that the said commissioners may be directed to make a parti- 
tion of the said lands and premises between your suppliant and die 
said defendants, according to the shares the Master shall find they 
are respectively entitled to ; 

And in case the Master, in making such inquiry, shall find tiiat 
the shares of the said parties, or any of them, are comprised in anj 
settlements, then that the several allotments to be made to them 
as aforesaid may be made, subject to the uses of such settlements 
respectively ; 

And that an account may be taken of the rents and profits of the 
said lands and premises since the death of the said testator, into 
whose hands the same have come, and how applied and disposed ci 

And that a proper person may be appointed in the mean time to 
receive the rents and profits of the said lands and preoEUses, and to 
apply the same as your Lordship shall think fit. 

And that the particular part of said lands and premises whick 
shall be allotted to your suppliant as his share may be thencefiirtli 
held and enjoyed by your suppliant, his heirs and assigns, in sefe- 
ralty, and that the same may be conveyed to your suppliant, his 
heirs and assigns ; and that all proper parties may be directed to 
join in such conveyance, your suppliant being willing to join in 
such conveyances and assurances as this honourable Court shall 
direct, to the several other parties entitled to said lands and pre* 
mises. 

And that such of the deeds and writings in the custody or power 
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of any of the parties, which relate to such part of the premises as 
shall by such partition be allotted to your suppliant, may be deli- 
vered to your suppliant ; and that such of the said deeds and wri- 
tings as concern any other parts of said premises may be delivered 
to the party to whom the same shall be allotted. 

And that the deeds and writinsfs relatine^ to the common title of Th** «>m««w>n 

o & title deeds may 

the said lands may be secured for the benefit of your suppliant and be secured, 
all other persons interested therein ; and [jgienerdl relief]* 



Bill for Partition by one Tenant in Common entitled to one-fourth 
of Lands y against Tenants of remaining three^ourths and Mort- 
gagees of one-fourth^ deducing Titles of the respective Shares. 

To the, &c. 
In Chancery. 

Humbly complaining, sheweth unto your Lordship, your suppli- 
ant John Jones, of, &c. 

ThatJohn Styles was in his life-time, and at the time of his death, John styles 
seised in fee simple, or of some other good estate of inheritance to y^^g^^ ^l 
him and his heirs, of and in all that an d those the lands of Grange^ 
situate, &c. 

And being so seised, he, the said John Styles departed this life died, leaWug 
many years since, leaving four daughters his only children and co- hiseo-heiressc*. 
heiresses him surviving, that is to say, Jane Styles, Mary Styles, 
Catharine Styles, and Cecilia Styles, who, upon the death of said 
John Styles, became seised of the said lands as such co-heiresses 
as aforesaid. 

Your suppliant further sheweth, that the said Cecilia Styles after- CeoiUa styles 
wards intermarried with Peter Lawless, Esquire, and had issue by Lawless and 
him an only son, Walter Lawless ; and the said Cecilia Lawless >«rv>ved him, 
survived her said husband, and under and by virtue of her marriage of her fourth 
settlement, was seised and possessed of one undivided fourth part ^^^^^Jj^^j^' 
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her loii Walter of the Said lands of Grange for her life, with remainder to her sod, 

the said Walter Lawless, and his heirs, and the said Cecilia after- 
wards died, leaving her son, the said Walter, her surviving^. 
By deed of 2nd Your suppliant further sheweth, that by indenture bearing date 
w^terconrej- ^^ ^^ about the 2nd day of August, 1778, and made by and between 
ed his one- t|,g g^jj Walter Lawless, of the first part, Patrick Hussey, of the 

fourth to trut- , , 

tees, second part, and De Courcy Ireland, of the third part, after reciting 

among other things, that the said Walter Lawless was seised of as 
estate in fee simple in reversion expectant on the death of Cecilia 
or Celia Lawless, widow, his mother, of one undivided fourth part 
of ALL THAT AND THOSE the four quartcrs of the lands of Grange, 
situate, &c., and further reciting that no provision had been made 
by the sdd Walter, on his marriage with his said wife Catharine 
Lawless, since dead, and further reciting that the said Patrick Hus- 
sey had paid £300 to said Walter Lawless in consideration of a pro- 
vision to be thereby made for the said Catharine Lawless, his daugh- 
ter, the said W^alter Lawless did convey the sud undivided fourth 

to hold to him- part of the said lands of Grange^ to hold the same from the decease 

self for life 

remainder to ^^ ^^^ ®^'^ Cecilia Lawlcss, to the use of the said Walter Lawless 
his wife Catha- for life, with remainder to the use of the said Catharine Lawless for 
remainder sui)- lif<c> with remainder to the use of the said De Courcy Ireland, bis 
^TjEsoo f**'^* executors and administrators, for the term of 500 years, in trust to 
younger chii- raisc the sum of £300 for the younger children of the said Walter 
paid), to his ^°^ Cecilia Lawless, with a proviso for the cessation and determi- 
first and other nation of the said term upon payment of the said sum of £300, and 

sons in tail i . i i r i /• i ^ • 

male, reTersion Subject thereto, to the use of the nrst and every other son of the said 
to himself in Walter Lawless and Catharine his wife, in tail male, with the uiti- 

xee* 

mate remainder to the right heirs of the smd Walter Lawless; as by 

the said indenture, which is not forthcoming, had your suppliant the 

same to produce, and as by the memorial of the registration of the 

said indenture will appear. 

Walter and Ca- Your Suppliant further sheweth, that the said Walter Lawless and 

learing fire ' Catharine his wife, are long since dead, and left them surviving five 

children, of children, issue of the said marriage, that is to say, Peter Lawless, 

whom Peter is , . , , , ^ • m i i i i 

the eldest. their eldest son, and four younger children, who have been long* since 

paid the said sum of £300 which is no longer an incumbrance af- 
fecting the said lands and premises, and the said term has determined 
by payment of said sum of £300. 
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Your suppliant further sheweth, that by indenture bearing date By deedofiith 
on or about the 11th day of April, 1835, and made between the said ^^^^ ^^^* 
Peter Lawless of the first part, James Blakeney of the second part, 
and John Blakeney, junior, of the third part, it was witnessed, that 
for the purpose of enlarging the estate tail to which the said Peter 
Lawless was entitled under and by virtue of the said indenture of 
the 2nd day of August, 1778, and for the considerations therein 
mentioned, he, the said Peter Lawless, did convey all that and Peter Lawless 
THOSE the said one-fourth part of the said lands of Grange^ and all fo^^h to osT 
the estate of the said Peter Lawlesss therein, to the use of the said o^*>»m»eif for 

—^ . , , , , u'e, remainder 

Peter Lawless for life, with remainder to the use of the said James to James 
Blakeney and his heirs, freed from the estate tail, as aforesaid, Blakeney in fee. 

As by the said indenture, which was duly registered and enrolled Deed dtdj en. 
pursuant to the provisions of the Statute in that case made and ^^^ 
provided, will more fully and at large appear. 

Your suppliant further sheweth, that by indenture bearing date 26ih August, 
on or about the 26 th day of August, 1836, and made between the jamM Blake- 
said James Blakeney of the one part, and Matthias Attwood and ^^J eonrejed 
Moses Montefiore, Trustees of the Provincial Bank of Ireland, of Montefiore, 
the other part, the said James Blakeney did convey unto the said ^^ ''y ^^^mJ 
Matthias Attwood and Moses Montefiore, their heirs and assigns, 
amongst other lands, the said undivided fourth part of the lands 
of Grange^ subject to redemption on payment of the sum of £500, 
as therein mentioned. 

Your suppliant further sheweth, that by indenture bearing date 24thSep.i837, 
on or about the 24th day of September, 1837, and made between 
the said James Blakeney of the one part, and your suppliant of 
the other part, after reciting as therein recited, the said inden- 
ture witnessed that the said James Blakeney, for the considera- JamesBiakeney 
tions therein mentioned, did convey unto your suppliant, his heirs fy!^^tf, pJo^. 
and assigns, the said one-fourth part of the said lands of Grange, ^i^* expectant 
to hold the same from and after the death of the said Peter peter Lawless. 
Lawless. 

Your suppliant further sheweth, that by indenture bearing date 5thJane, I84i, 
on or about the 5th day of June, 1841, and made between the said 
Peter Lawless of the one part, and the said James Blakeney of the 
other part, he the said Peter Lawless did, for the considerations Peter eoDTejed 
therein mentioned, convey the said one undivided fourth part of the ^"^^^ 
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to Jame§ 
Blakeney, 



who conToyed 
to pUuntiff. 



Jane Styles, 
another of the 
four daughters, 
married Smith, 
and her fourth 
descended to 
and is rested 
in defendant, 
Burke. 



Mary Styles, 
another daugh- 
ter, married A. 
Morris, and 
her one-fourth 
is rested in de- 
fendant, A. 
Morris. 



Catharine 
Styles, the 4th 
daughter, mar- 
riedO'Flaberty, 
and her one- 
fourth rested 
in defendant, 
A. Skerrett. 



PUintiff and 
defendants 
seised in fee, 



said lands of Grange unto the said James Blakeney, his heirs 
assigns, to hold the same for and during the life of the said Peter 
Lawless. 

Your suppliant further sheweth, that by indenture bearing date 
on or about the 25th day of September, 1841, and made betweei 
the said James Blakeney of the one part, and your suppliant of & 
other part, the said one undivided fourth part of said lands of Gnmgt 
was conveyed to your suppliant, his heirs and assigpra, for and during 
the life of said Peter Lawless. 

Your suppliant further sheweth, that under and by virtue of nid 
several deeds your suppliant is now seised or entitled to him aiid 
his heirs, of or to one undivided fourth part of said lands, subject 
to the said mortgage of the 26th day of August, 1836. 

Your suppliant further sheweth, that Jane Styles, one of tke 
said daughters and co-heiresses of the said John Styles, afterwaitb 
intermarried with a person named Smith, and the undivided fourth 
part of the said lands of Grange of which the said Jane Styles, 
otherwise Smith, was seised and possessed, bath desc^ended to or 
hath otherwise become vested in Francis Burke, one of the defn- 
dants hereinafter named. 

Your suppliant further sheweth, that Mary Styles, one other 
daughter and co-heiress of the said John Styles, afterwards ialer- 
married with one Anthony Morris, and the undivided fourth part 
of said lands of Grange of which the said Mary Styles, otherwise 
Morris, in her life-time, was seised and possessed, bath descended 
to or hath otherwise become vested in her great-g^ndson, Arthur 
Morris, one of the defendants hereinafter named. 

Your suppliant further sheweth, that the said Catharine Styles, 
one other daughter and co-heiress of the said John Styles, aft^- 
wards intermarried with a person named Daniel O' Flaherty, ami 
the undivided fourth part of the said lands of Grange of which the 
said Catharine Styles otherwise O' Flaherty, was, in her life- time, 
seised and possessed, hath descended to or hath otherwise become 
vested in her great-grandson, Anthony Skerrett, one other of the 
defendants hereinafter named. 

Your suppliant further sheweth, that your suppliant, together 
with the said Francis Burke, Arthur Morris, and Anthony Skerrett, 
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are now severally seised in fee of and in, and are in possession and ai tenants in 
receipt of the rents of the said lands of Grange^ in four equal undi- 
vided parts or shares as tenants in common. 

Your suppliant further sheweth, that your suppliant hath fre- Applications, 
quently applied to the said defendants, and requested them to join 
and concur with your suppliant in making a fair, just, and equal 
partition of the said lands and premises between them in order 
that their respective shares and proportions thereof might be al- 
lotted, held, or enjoyed, in severalty, and your suppliant hoped the 
said defendants would have complied with such reasonable requests, 
as in justice and equity they ought to have done. 

But now so it is, may it please your lordship, that the said Fran- Combination, 
cis Burke combining and confederating with the said Arthur Mor- 
ris and Anthony Skerrett, Matthias Attwood and Moses Montefiore, 
and with divers other persons at present unknown to your suppliant, 
whose names, when discovered, your suppliant prays he may be at 
liberty to insert herein, with apt words to charge them as parties 
defendants hereto, and contriving how to wrong and injure your 
suppliant in the premises, he the said Francis Burke and his con- 
federates absolutely refuse to comply with such requests. 

And they at times pretend that it will not be for the benefit or Pretences : 
advantage of the parties interested in said lands, to make an actual Partition not 

, , ,, beneficial. 

partition thereof; whereas your suppliant charges, and so the truth charge con- 
is, that a fair^ just, and equal partition of the said lands, heredita^ trary. 
ments, and premises, will tend greatly to the benefit and advantage 
of your suppliant and the said defendants ; but they the said defen- 
dants, under divers frivolous pretences, absolutely refuse to join or 
concur with your suppliant therein. 

All which actings, doings, pretences, and refusals, &c. (antef OenenlKfer- 

ment. 

p. 18). 

To the end, therefore (anie, p. 309). llnterrogate fully^ and interrogating 
proceed thus] : 

And that a commission of partition may be issued out of and un- P^J^* 
der the seal of this honourable Court, and directed to certain com- don ofMjSSon 
missioners therein to be named, to divide and allot the said lands of ™*7 ^^^^^ 
Grange between your suppliant and all other persons who shall 
appear to be interested therein ; and that for that purpose the parts 
and shares belonging to your suppliant and all other the parties 
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That the iharet 
of plain tiff and 
defendants may 
be ascertained. 



Conrejance in 
■ereraltj to the 
parties entitled. 



ReceiTer. 



Title-deeds. 
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hereinbefore named, of and in the said lands and premises, may I 
ascertained and declared, and that the particular part of said lam 
and premises which shall be allotted to your suppliant as his shar 
may be thenceforth held and enjoyed by your suppliant, his bei 
and assigns, in severalty, and that the same may be conveyed to yoi 
suppliant, his heirs and assigns, for ever, free from all incumbrano 
save the said mortgage of the 26th day of August, 1836, and thi 
all proper parties may join in such conveyance ; and that possessic 
of such particular part of said lands may be delivered to your sdj 
pliant. 

And that in the meantime, if necessary, some proper person ma 
be appointed to receive the rents of the said lands. 

And that all the title-deeds and writings relating to the said lant 
and premises may be brought into this honourable Court, and thei 
deposited for the benefit of your suppliant and of all other persoi 
interested therein ; and that your suppliant may have such furthi 
and other relief in the premises as the nature and circumstanc 
of this case may require and to your Lordship shall seem met! 
&c. 



Prayer of Bill for Partition of an Advowson. 



Prayer. And that the said defendant may answer the premises, and th 

Partition. a partition may be made of the advowson of the rectory and pari: 

church of Kellsy in the county of Meath, into moieties betwec 

your suppliant and the defendant, Sarah Jones, to present by alte 

Mutual conTey. nate turiis ; and that your suppliant and the said defendant, San 

Jones, may be decreed mutually to execute conveyances to eac 
other, so that your suppliant may hold one moiety of the sa 
advowson to her and her heirs, and that the said defendant. Bars 
Jones, may hold the other moiety thereof to her and her heirs, ; 
tenants in common, in severalty, respectively ; 



ances. 
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And that in such conveyance a clause may be inserted that your Pre»entation 
suppliant and her heirs, and the said defendant, Sarah Jones, and 
her heirs, shall present to the said rectory by alternate turns ; 

And the said defendant, Sarah Jones, having presented upon the 
last avoidance of the said rectory, that it may be declared that your 
suppliant do present on the next avoidance thereof; and that all 
necessary directions may be given. [Andjbr/urther reliefs ^c] 



2 o 



BILLS FOR DOWER. 



PRELIMINARY DISSERTATION. 



CONTENTS: 






Law qf Dower in Cases unaffected hy 

the late Act, 

equisites to Right of Dower. 
Time from which an Estate is affected 

hy Right of Dower, 
Inconvenience of Right of Dower, 
Dower, independently of late Act, how 

barred. 
Law of Dower as altered by the late 

Act, 
Widow put to her Election, when f 
Doctrine of Election, 
Dower not excluded save by express 

Words, or manifest Implication, 
Devise to Widow of certain Lands, no 

Satisfaction of her Right to Dower 

out of Residue of Lands. 
Nor Devise to her of Annuity or Rent' 

Charge, without Evidence of Intention 

to bar Dower. 
Whether Election involves total Aban- 

donment of the alternative Benefit, or 



only Compensation to the other CUm- 

ant. 
Party when relievabie against Electim 

made. 
Legal Remedies for Recovery of Dower. 
Grounds of Interposition of Courts cf 

Equity. 
Title of Dower, if disputed, wuui be 

tried at Law. 
But if admitted, equitable Jurisdietim 

concurrent with legal. 
Semble, Purchaser even without Notiet 

takes subject to Dower, in Cases nst 

within late Act. 
Dower how assigned in Equity f 
Account of mesne Profits decreed a 

Equity f 
Statute of Limitations, 
Interest on Arrears of Dower, Ques- 

t ion for Discretion of Court. 
Costs. 
Frame of Bill for Dower. 



Statute to 
amend law of 
dower, 

does not affect 
widows mar- 
ried before 1st 
Januarj, 1834, 



The Law of Dower has been materially altered by the Statute 3 & 4 WilL 
IV. c. 105. 

fiut the Pleader ought to be acquainted with the Law as it stood before 
the Act, for the Statute does not extend to the dower of widows married od 
or before the 1st January, 1834, even as to estates acquired by their hu- 
bands after that day. 
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Nor does the Statute give any force or effect as regards the right of dower, nor deeds or 
to deeds or wills executed before the above-mentioned day ; s. 14. ^* *^h^ n 

The law of dower, in cases not affected by the above Statute, applied j^^^ ^^ dower 
only where the husband was seised of an estate of inheritance ; and it gave in cases unaf- 
to the surviving wife a right to have assigned to her for her life, one-third fected by the 
of all the lands and tenements whereof he was seised at anytime during the 
coverture. 

Hence, to give a title to dower, there must be : Requisites to 

1. Marriage, which, if disputed, the fact can only be tried by the Bishop's ^^^^^ . ^^^^' 
certificate. 

2. Seisin during marriage of an estate of inheritance ; the husband must 2. Seisin. 
be seised in fee simple, or fee tail, in possession. 

Hence, the widow is not dowable of an estate limited to her husband for 
life, remainder to another for life, remainder to her husband in fee, for the 
inheritance was not executed in possession of the husband; nor of lands held 
by lease for lives, though renewable ; Watk. Conv. 43 (8th ed.) ; I Cru. 
Dig. 173 (3rd ed.); nor of lands let at the time of marriage upon leases for Nodower of a 
lives, which do not expire during coverture; D* Arcy v. Blake, 2 Sch. & Lef. trust estate. 
387 ; nor of lands contracted to be purchased ; nor of lands mortgaged in 
fee, prior to marriage, and not afterwards reconveyed ; Park Dow. 136 ; 
Dixon V. Saville, 1 Bro. C. C. 326. 

In this respect the law of curtesy differs from that of dower, for trust 
estates are subject to the husband's right by curtesy, although they are ex- 
empted from the claim of dower. 

But where the lands are let, or mortgaged, or vested in a trustee for a 
term of years only, the widow shall have her dower, subject to one-third of 
the prior incumbrances ; Wilkins v. Lynch, Hayes, 98 ; Pr. Ch. 250 ; 
Hitchens v. Hitchens, 2 Vern. 404. 

If a husband be seised as a mortgagee or trustee, the wife is entitled to Widow of a 

dower at Law, but in Equity she takes subject to the trust, and will be dealt ^'■"**®® " • 

' "^ "* - trustee as to 

with accordingly ; 2 Ves. Sen. p. 634 ; 2 Sug. Vend. (iOth ed.) 215 ; Park ]ie, dower. 

Dow. 101. 

The wife shall not be endowed of lands whereof her husband was seised 

at his death as joint-tenant ; Watk. Conv. 43 (8th ed.) 

3. Death of the husband consummates the right of the widow to have ^* Death of 
her dower lands assigned to her ; it is, however, a right of action only, she °* *° 

is not entitled to take possession, for she has no estate in the lands until the ^^*^ before * 
assignment is made by the heir ; 1 Cru. Dig. 178 (3rd ed.) But the right assigoment. 
of dower attaches by virtue of the marriage, upon the lands of which the 
husband is seised, as before-mentioned, and therefore overreaches the hus- 
band's post-nuptial conveyances or incumbrances. 

The right of dower was found by experience to be of little value as a IncouTenience 
provision for widows, and yet proved a serious impediment to the transfer J^^^^. ^ 
of property. 

By the Statute of Uses, 10 Car. I. st. 2, c. 1, Ir. (27 Hen. VI IL c. 10, 
£ng.) it was enacted, that a jointure before marriage should bar dower at 

2 o 2 
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ftiice to uses to 
bar dower. 



Dower barred Law and in Equity, if made according to the proTisions of that Statute; for 
bj jointore ; which purpose it must be a competent livehhood for the wife, of lauds» &c. 

for her own life at least, given her in lieu of dower, to take effect in posses- 
sion after the death of her husband ; Fyan v. Henry, 2 Dm. & WaL j56; 
Co. Litt. d6, b. If the jointure be made after marriage, the widow nij 
elect to be endowed, s. 8, but the election is to be made in such case after 
the right has accrued, and not during coverture, Frank r. Frank, 3 MjL & 
Cr. 171 ; and if the jointure lands be evicted, the widow shall have dover, 
s. 6 ; Irwin r. Irwin, 5 Ir. Eq. R. 373. 

Any provision accepted by an adult female before marriage in fiei ^ 
dower, will be deemed a good equitable jointure, and as such, in Eqaitj. i 
bar to dower; 2 Sugd. Vend. (10th ed.) 219; /fire Herons, Minors, Fl.&L 
ddO. 

Jointure settled on an infant before marriage is a bar to dower; dBro.P.C 
492; 9 Jarm. Byth.92 (2nd ed.) ; 2 Sugd. Vend.(10th ed.) 220. And thoofli 
the provision be not given in terms in bar of dower, yet Equity maydeelve 
it to be so, if that were the intention of the parties ; Fyan v, Henry, #«^(1 
and by convey- Dru. & Wal. at p. 564. The common conveyance to uses to bar dover 

(viz., a power of appointment, with, in default of appointment, a limititiQi 
to a trustee for the owner's life, interposed between limitations to him for 
life and in fee), has of late been universally resorted to in order to exdode 
the right of dower, and probably will not, for some time to come, hH into 
disuse ; but in order to defeat the claim of dower, whatever be the date of 
the owner's marriage, the common uses to bar dower are now accompime^ 
by a declaration negativing the widow's title to dower. 

The Act 3 & 4 Will. IV. c. 105, for Amendment of the Law reUtiogtfl 
Dower, enacts in substance : — 

1. That a widow shall be entitled in Equity to dower of lands to whidi 
her husband, at his death, was entitled for an estate of inheritance in posses- 
sion ; 8. 2. 

2. A widow shall be entitled to dower of lands to which her husband haJ 
only a right of entry or of action, provided such right be not barred by tbe 
Statute of Limitations, and provided that she would be dowable of sodi 
lands, if her husband had recovered possession thereof; s. 3. 

3. Dower may be barred — 
fiy the husband's disposition of the land, whether by act inter rmti 

or by his will; s. 4. 
By the husband's declaration in a deed or will, that his wife shal 

not be entitled to dower ; ss. 6, 7. 
By the husband's devise to his wife of any estate or interest in Ian 

liable to dower, unaccompanied by a declaration of a contrary n 

tention ; s. 9. 

4. Dower postponed to all charges, incumbrances, and debts affecting fa< 
husband's estate in the lands. 

5. Dower subjected to any restrictions imposed by the husband 
will. 



Law of dower 
as altered by 
the late Act. 
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Thus, in cases regulated by this Statute, the seisin of the husband is not 
essential to the title of the dowress, for she may be endowed of estates con- 
tracted for, and other equitable estates ; but, on the other hand, her right 
to dower is placed altogether in the power of her husband. 

The Law remains unchanged in respect to the widows of joint tenants, 
trustees, and mortgagees; 2 Sugd. Vend. 1 (10th ed. 215) ; and a covenant 
by the husband not to bar the right of dower will be enforced notwithstand- 
ing the Act ; s. 11. 

It frequently becomes a question with the Draftsman, in preparing a bill 
for dower, whether the case is such as to put the widow to her election be- Widow put to 
tweeu her dower and some benefit given her by her husband's will. A few ^®'" ®*«c**o°» 
observations on the leading principles connected with this subject will, there- 
fore, hardly be deemed out of place here. 

The doctrine of election is founded on the principle that a person shall Doctrine of 
not be permitted to claim under an instrument, whether deed or will, with- election, 
out giving full effect to that instrument in all its parts ; or, as it has been 
more concisely expressed, that a party cannot accept and reject the same 
instrument ; Birmingham v. Kirwan, 2 Sch. & Lef. at p. 449 ; Scton v. 
Smith, 11 Sim. 59. The rule of election is one of Law as well as Equity, 
and applicable to every species of instrument, whether deed or will. 

The principle on which the doctrine of election is founded of course ap- 
plies to the claim of dower, and requires that a widow should not have both 
dower and that which is given in lieu of dower ; but the question is often a 
difficult one, whether the provision claimed by the widow in addition to 
dower, was given in heu of it or not. If the provision result from contract, 
the question will be simply, whether that was part of the contract ; Hill v, 
Hemsworth, Cas. temp, Plunket, 87 ; but if the provision be voluntary, 
a pure gift — the intention must either be expressed in the terms of 
the gift, or must be inferred from the form of it ; Reynard v. Spence, 4 
Beav. 103; and parol evidence to shew the intention is inadmissible; 4 
Dow. 65, 89. See further as to parol evidence ; Hall v. Hill, 4 Ir. £q. R. 
p.35; S.C.I Dru.& War. 94 ; lJarm.Dev.d91 ; Ellis r. Lewis, 3 Hare, 310. 

It is a principle established by authority, that dower, being itself a clear Dower cannot 
legal right, cannot be excluded by anything short of express words or mani- ^ excluded 
fest implication ; 2 Sch. & Lef. p. 452 ; Hall r. Hill, sup. ; Ellis v. Lewis, prew word^'or 
$up. : and therefore where the case is one of implied intention, the instru- manifest impli- 
ment, in order to exclude the right to dower, must contain some provision cation, 
inconsistent with the assertion of that right ; ignorance on the part of the 
husband of his wife's being entitled to dower is not sufficient, there must 
be positive intention to exclude her, appearing on the face of the instru- 
ment, something irreconcileable with the widow's claim of dower ; French v, 
Davies, 2 Ves. Jr. 572, 577. 

In conformity with this principle it has been held, in a case unaffected by DeriMtowi. 
the late Act, that a devise to the widow of part of the estate which is sub- dow of certain 
ject to her dower, is not a satisfaction of her right to dower out of the resi- ^*°*^*» ***l*^ "^^t 
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to exclude her 
right to dower 
in other landf. 

Nor gift to wife 
of rent-charges 
and annuities, 
without some 
evidence of in- 
tention to bar 
dower. 



How far elec- 
tion invoWes 
the necessity of 
forfeiture. 



Part J not com- 
pellable to make 
election, until 
relative values 
have been as- 
certained. 

Election made 
under mistake 
as to facts re- 
lie vable. 

Legal remedies 
for recovery of 
dower. 

Grounds of in- 
terposition of 
Courts of 
Equity. 



dae. See 1 Jar. Dev. 397 ; Holdich v. Holdich, 2 Y. & Col. C. C. 18 ; 
BirmiDgham v, Kirwan, sup. (2 Sch. & Lef. 444); Roadley v. Dixon, 3 
Russ. 204; Hall v. Hill, sup. (4 Ir. £q. B. 36; 1 Dru. & War. 94). 

The same principle has been held to apply to cases of rent-charges 
and annuities devised to the wife, in the absence of manifest intention on 
the part of the husband to exclude her from dower. See the cases, 1 Jarm. 
Dev. 405, 406. See also observations of Lord Langdale, M.R., in Harrison 
V. Harrison, 1 Keen, p. 767 ; and Hill v. Hemsworth, sup. (Cas. temp. 
Plunket, 87), It seems settled that the gift of an annuity to a widow, out 
of the property which is subject to her dower, is not a bar to her right of 
dower ; Hall v. Hill, sup. 

The question whether a widow is put to her election between her dower 
and a benefit given by her husband's will, will not often arise in respect to 
those married since the 1st January, 1834, on account of the facility of bar- 
ring their right of dower given by the Statute 4 & 5 Will. IV. c. 105. 

We have seen that by section 9 of the Act it is enacted, that a devise 
by the husband to his widow of any estate or interest in land liable to dower, 
shall bar her dower, unless a contrary intention shall be declared by the 
will. 

Section 10. Bequest of personal estate, or devise of land not liable to 
dower, by the husband to his widow, shall not bar her dower, unless a con- 
trary intention shall be declared by the will. 

The question whether the doctrine of election requires the party electing 
against the instrument to give up the whole benefit proposed, or only so 
much as may be sufficient to compensate the disappointed claimant, is one 
upon which there have been many apparently conflicting decisions. The 
result of the modern authorities seems to be, that there is not an absolute 
forfeiture, but only an obligation to make compensation, and that the sur- 
plus after such compensation, belongs to the donee ; 1 Swanst. 433, n. (a) ; 
1 Story's Eq. Juris. 323 ; 1 Jarm. Dev. 385-387. 

To the foregoing general principles upon the doctrine of election, as ad- 
ministered by Courts of Equity, may be added two others connected with 
them, viz., that a person called upon to make election between two estates, 
will not be held bound to do so until their relative values have been ascer. 
tained, provided they be not clearly known ; Pusey v. Desbouvrie, 3 P. 
Wms. 315; Chalmi»rs v. Storil, 2 Ves. & B. 222 ; and further, that a Court 
of Equity will relieve against an election made under a mistake as to facts ; 
Kidney v. Coussmaker, 12 V^es. 36. 

The remedies at law for recovery of dower are the writ of dower unde 
nilhahet, and the writ of right of dower ; as to which see 1 Roper, Husb. & 
Wife, 429, et seq. ; 2 Saunders, R. by Williams, 43 n. (1). 

The disadvantages under which a widow labours, in seeking to recover 
dower at Law, induced Courts of Equity, at a very early period, to afford 
assistance, not merely by removing trust terms, and otherwise paving the way 
to establish her right at law, but by giving complete relief when the right to 
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dower had been ascertained, Curtis v. Curtis, 2 Bro: C. C. 620 ; and see 
Strickland v. Strickland, 6 Beav. at p. 81. 

If the title to dower be disputed, Courts of Equity refer the question to Hight of dower 
the decision of a Court of Law, either by directing an issue to try the fact, if disputed, 
Curtis V. Curtis, sup, (2 Bro. C.C.) at p. 632, or by ordering the bill to «»»tbetriedtt 
be retained for a certain time, with liberty to the plaintiff to bring a writ of ' 
dower as she may be advised, lb. 620. See Mitf. PI. 120, et seg. (4th ed.) 

If the right to dower be undisputed. Courts of £quity assume jurisdic- but if not dis- 
tion concurrently with Courts of Law ; and it is therefore unnecessary to pwt®d equitable 
charge by the bill that there are impediments in the way of proceeding at dower^concw- 
Law, although it is usual, and therefore prudent to insert such charge ; see rent with legaL 
argument in Mundy v, Mundy, sup. (2 Ves. Jr.) at p. 124. 

In cases unaffected by the late Act, the plea of a purchase for valuable con- Purchaser 
sideration, without notice of the marriage, according to the latest authori. without notice 
ties, is not a good plea in bar to a widow's bill for dower, on the ground takes subject to 
that that defence is of no avail against a legal title, Williams v. Lambe, 3 Bro. within* the kT' 
C. C. 264 ; Collins v. Archer, 1 Russ. & Myl. 284 ; 1 Story, Eq. Jur. 512, Act 
n. (1). But see 3 Sugd. Vend. 496; (10th ed.) Payne v. Compton, 2 Y. 
& Col. (Ex.) 457. 

The mode in which Courts of Equity exercise their jurisdiction when Dowerassigned 
the right to dower has been established, and the lands subject to dower in Equity, how? 
have been ascertained, is by issuing a commission to assign and set out 
dower, or directing one of the Masters to assign or set out the dower lands, 
Mundy v. Mundy, sup, (2 Ves. Jr.) at p. 125 ; Goodenough v. Good- 
enough, 2 Dick. 795. 

Courts of Equity, in assigning dower, give an account of me^n^ profits from Account of 
the death of the husband, even though the plaintiff or the defendant should mesne profits 
die pendente lite ; Wakefield v. Child, 1 Fonb. Eq. 159, n. (k) (5th ed.) ; decreed in 
Curtis V, Curtis, sup, (2 Bro. C. C.) at p. 632; Oliver v. Richardson, 9 Ves. ^"* ^' 
222. Before the recent Statute of Limitations there was no limitation as statute of L'- 
to the recovery of such arrears, but by the 3 & 4 Will. IV. c. 27, s. 41, mitations. 
the recovery of arrears of dower is expressly limited to a period of six 
years next before the commencement of the action or suit for recovery 
thereof: see Smith v, Walsh, 1 Ir. Eq. R. 167. 

Although, as a general rule, interest will not be given upon arrears of Tn*e-eg* 
dower; Bignal v. Brereton, 1 Dick. 278 ; under special circumstances the arrears of 
rule has sometimes been departed from ; Morgan v. Morgan, 2 Dick. 644; dower seldom 
The Drapers' Company r. Davis, 2 Atk. 211; Bicknell v. Brereton, 2 Ves. ^^^^^^^ ^^^ ^.^ 
Sen. 662; Stapleton v. Conway, 1 Ves. Sen. 428; and the question of in- cretionof the 
terest is held to be very much in the discretion of the Court, Litton r. Lit- Court, 
ton, 1 P. Wms. 453 ; although that discretion is not arbitrary, but to be 
regulated by the merits of each particular case ; Morris v. Dillingham, 2 
Ves. Sen. 170. See also Anderson v, Dwyer, 1 Sch. & Lef. at pp. 303-4; 
and 1 Roper, Husband and Wife, 457, et seq. 

The question of costs in suits for dower is regulated in a great measure Costs not given 
by the conduct of the parties. But in general where the bill is filed for the ^ dowress 
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Single purpose of having dower assigned, if there be no misconduct or vex- 
atious opposition on the part of the defendant, the dowress will not get 
costs, and the reason assigned is, that no costs are given at Law(a) upon a 
except in eases writ of dower, Mitf. PI. (4th ed.) 122 ; but this rule will be departed from 
of misconduct j^ ^ases where other questions have been raised, and conducted vexatiously, 
position.*^"" **^ *® ^ *^ increase costs, Lucas t^. Calcraft, 1 Bro. C. C 134; Worgan v, 

Ryder, 1 Ves. & B. 20. 

In cases where the claim of dower forms only an ingredient in the suit, 
and there is a reference to the Master to inquire into other matters also, 
and to make a general report, the Court, to save the dowress the inconve- 
nience of delay, will sometimes direct the Master to make an immediate se- 
parate report of what is due to her for arrears, in order' that she may receive 
them for her maintenance ; Eccleston v. Berkley, Ridg. Ca. Temp. Hardw. 
253 ; and the defendant will be decreed to deliver possession to the plain, 
tiff of the lands assigned to her, 2 Dick. 795. 
Frame of biU. ^ ^'^^ ^^^ dower usually states the plaintiff's marriage, that no settlement 

was made thereupon, that her husband was seised in fee of divers lands 
during her coverture, that he died, and that thereupon plaintiff became en- 
titled to dower, but that plaintiff is prevented from proceeding at Law by 
reason of outstanding terms, and of the title deeds being in defendant's 
hands ; the applications for assignment of dower, and refusals, are then 
stated, together with any special circumstances tending to strengthen the 
plaintiff's case, or afford an answer to any objection that may be anticipated ; 
after interrogating as to the material statements, as also as to her husband's 
lands, and the rental and title deeds thereof, and the rents received since 
his death, the usual prayer is for an inquiry as to the lands of which plain- 
tiff is dowable, and that the plaintiff may be decreed to be entitled to 
dower thereout, and that her dower may be assigned and set out, and that 
possession thereof may be deUvered to the plaintiff, and that an account may 
be taken of the rents of such lands since the death of plaintiff's husband^ 
and that one-third part thereof may be paid to the plaintiff. 



(a) A respectable text writer, already referred to, thinks the above rea- 
son unsatisfactory. Vide 1 Roper, Husband and Wife, 456, n. (a). 
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Bill for Dower by Widow against Heir-at-law of her deceased 

Husband, 



To the, &c. 
In Chancery. 

Humbly complaining, sheweth unto your Lordship, your sup- 
pliant, Jane Jones, widow and relict of John Jones, late of, &c. 
deceased. 

That the said John Jones was, in his life-time, and at the time puintiff*! bus- 
of his death hereinafter mentioned, seised in fee simple in posses- ^^ seised m 
sion of divers lands, tenements, and hereditaments, situate at, &c. ; &o., 
and being so seised, the said John Jones departed this life on or about died, leaTing 
the 1st day of July, 1842, leaving your suppliant, his widow, and Jlrulow^Md 
William Thompson, of, &c., the confederate hereinafter named, his defendant his 

. . heir-at-Uw. 

nephew and heir-at-law, him surviving. 

Your suppliant further sheweth, that shortly after the death of Defendant 
the said John Jones, the said William Thompson as his heir-at- p^^J^*^ 
law, entered into possession and receipt of tlie rents and profits of 
the said lands of, &c., and hath ever since continued and still is in 
such possession and receipt; and hath also possessed himself of all 
the title-deeds, evidences, and writings relating to the said lands. 

Your suppliant further sheweth, that no settlement or provision plaintiff's title 
in lieu of dower, was made upon or for the benefit of your suppliant **?*^* ^™" 
upon or before her marriage with the said John Jones, by reason 
whereof your suppliant, immediately upon the death of her said upon her bus- 
husband, became, and hath ever since continued, and still is entitled ' ^ ' 
to dower in or out of all the lands and hereditaments of which he was 
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AppUenlloM. 



RefaMli. 

Combination. 

Pretencef. 

1. Plaintiff not 
lawfulljr mar- 
ried. 

Cliarge time 
and place of 
marriage. 

2. That defend- 
ant haf not 
receired any 
rents, or haf 
accounted with 
plaintiff. 



Charge con- 
trary. 

Refuial by de- 
fendant to fet 
out rental or 
account of rents 
received, 

or to produce 
title-deeds. 
Plaintiff unable 
to proceed at 
law. 
Arerment. 

Interrogating 
part. 



seised in fee-simple at any time after his marriage with yoar sup 
pliant, including the said lands of, &c. 

Your suppliant further sheweth, that beings so entitled as dhn- 
said, your suppliant hath frequently, both by herself and her ageDts. 
and in a friendly manner applied to the said William Thompsoo, 
and requested him to account for and pay to your suppliant om- 
third part of the rents and profits of the said fee-simple estate, a^ 
crued due since the death of the said John Jones, and receiyed b; 
him the said William Thompson, and to assign and set out k 
your suppliant a full third part of the said fee-simple estate as and 
for her dower therein. 

And your suppliant hoped, &c. 

But now so it is, ante^ p. 17. 

And the said defendant at times pretends that your suppGim 
was never united to the said John Jones in lawful matrimony 
whereas your suppliant charges, that on the 10th day of July, 1832 
at Dublin, in the parish and parish church of St. Peter, the m 
John Jones was duly married to your suppliant, and that she i 
therefore entitled to her dower as aforesaid. And at other times 
admitting your suppliant's said marriage, the said defendant pre 
tends that he has not received any rents and profits of the said fee 
simple estate or any part thereof, or if he has received any of sod 
rents, that he has accounted with your suppliant for and paid t( 
her one full third part thereof in lieu and satisfaction of her dower 
The contrary of all which said pretences your suppliant charges t< 
be true. 

And your suppliant further charges that the said defendant re 
fuses to set forth a rental and particular of the said fee-simple estate 
and also to set forth a full and just account of all the rents am 
profits of the said estate accrued due since the decease of the sai< 
John Jones, or to produce the title-deeds, evidences, and writing 
relating to the said estate ; wherefore your suppliant is unable t 
proceed at Law to establish her said demand. 

All which actings, pretences, &c. ante, p. 18. 

To the end, therefore, that the said defendant may, if he car 
shew why your suppliant should not have the relief hereby praye( 
and may, upon his corporal oath, to the best and utmost of hi 
knowledge, remembrance, information, and belief, full, true, direc 
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and perfect answer make to such of the several interrogatories here- 
inafter numbered and set forth, as by the note hereunder written he 
is hereby required to answer, that is to say, 

1. Whether the said John Jones was not in his life-time, and at 
the time of his death, seised or entitled in fee-simple in possession, 
or for some other and what estate of inheritance, of or in the seve- 
ral lands, tenements, and hereditaments situate at, &c., hereinbe- 
fore mentioned, or how otherwise ? 

2. Whether, being so seised or entitled, the said John Jones did 
not depart this life about the time hereinbefore mentioned, leav- 
ing your suppliant, his widow, and the said defendant, William 
Thompson, his nephew and heir-at-law, him surviving, or how 
otherwise ? 

3. Whether your suppliant was not about the time, and at the 
place hereinbefore mentioned, duly married to the said John Jones, 
and whether she was not at the time of his death hereinbefore men- 
tioned, his lawful wife, and did not thereupon become entitled to her 
dower out of the several lands of which her said husband was at the 
time of his said marriage, or at any tisae afterwards, so seised as 
aforesaid, or if not, why not? 

4. Whether the said defendant did not shortly after the death of 
the said John Jones, and when particularly, enter into possession 
and receipt of the rents and profits of the said lands of, &c., and 
hath not since continued, and is not still in such possession and 
receipt, or if not who is in possession and receipt thereof? 

5. Whether the said defendant hath not also possessed himself of 
all or some, and which of the title-deeds, evidences, and writings 
relating to the said lands ? 

6. Why, and in what character, did the said defendant enter into 
possession of said lands and of the rents and profits thereof, or into 
possession of the title-deeds relating thereto, or any of them, was 
it not as heir-at-law of the said John Jones ? 

7. Was there any settlement, or provision in lieu, bar, or satis- 
faction of dower, made upon or for the benefit of your suppliant, at 
any time before her marriage with the said John Jones ; or has your 
suppliant at any time during her coverture, done any act for the 
purpose or which had the effect of barring or defeating her said 
dower ? If so, let the said defendant, in his answer to this your 
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suppliant's bill, set forth fully and particularly how, or by what act 
or acts of your suppliant she is so barred. 

8. Whether your suppliant hath not made such applications to 
the said defendant for an account, and for payment of one-third 
part of the rents and profits of the said lands of, &c. accrued due 
since the death of the said John Jones, and for an assignment to 
your suppliant of one-third part of the said lands as and for her 
dower, as hereinbefore mentioned, and whether the said defendant 
hath not refused to comply therewith, and why hath he so refused? 
u^ 9. And let the said defendant set forth upon oath, a full, true, and 
particular rental of all the messuages, lands, tenements, and heredi- 
taments whatsoever which the said John Jones was seised of or en- 
titled unto in possession in his life-time and at the time of his 
death, for an estate in fee-simple, or other estate of inheritance in 
possession, and where the same and each and every part thereof 
are situate, and in whose custody, possession, or power, the same 
have been during each and every part of the time since the death 
of the said John Jones, and at what yearly or other rents or rent; 
and let the said defendant also set forth a full and particular account 
of all and every the sums and sum of money which have or hath 
been received by his order, or for his use, on account of the rents 
and profits of the said hereditaments which have accrued due since 
the death of the said John Jones, and when, and from whom, and 
for what rent, and of what part of the said premises, and when due, 
the same were respectively received ? 
Prayer. And that your suppliant may be declared by the decree of this 

may^be decreed honourable Court to be entitled to her dower out of the estates of 
entitled to dow- her Said late husband of which your suppliant was dowable. 
Account of ^^^ ^^^^ ^^ account may be taken, by and under the direction and 

rents receired decree of this honourable Court, of the rents and profits of the said 
Bince husband's ©States wherein your suppliant is dowable, which have accrued since 
death. the death of the said John Jones, and have, or might have been re- 

Payment of ccived by the said defendant; and that one-third part thereof mav 

one-third to , , , . 

plaintiff. be paid to your suppliant. 

Assignment And that one-third part of such estates as your suppliant is so 

to plaintiff of entitled to as aforesaid may be assigned and set out to her for her 
lands, &c., for dower, and your suppliant let into the full and immediate posses- 
sion and enjoyment thereof, and decreed to hold the same for her 



BILLS FOR DOWBR. 563 

life. And, if necessary, that a commission may issue for that CommiMion to 

issue, if neces- 
purpose. sarj. 

\^And for further relief] 



Prayer of Bill by Widow claiming Dower in Addition to an An-- 
nuity bequeathed by her Husband!' s fVill^ the Defendants {the Heir'- 
at'LaWy Executors^ and younger Children), insisting that she 
ought to be put to her Election. 

Prayer. 

And that the aforesaid will of the said John Jones may be esta- 

l>*»8l^ed; That plaintiff 

And that your suppliant may be decreed to be entitled as well may be decreed 
to her dower out of the estates of inheritance of her said late hus- dower and an- 
band of which your suppliant shall be found to be dowable, as to ^^^J* 
the said annuity of £50, given to her by his said will. Payment of 

And that the said annuity may be ordered to be paid to her ac- annuity, 
cordingly, and an account taken of what is due to her on foot 

^*»e''e<^f- Account of es- 

And that an account may be taken of all the estates of her said ***«■ <>" ''*»*<5** 

,,,,., , , , , dower attached. 

late husband, which are subject to the dower of your suppliant. ^^ mentof 

And that your suppliant may be let into the possession and re- dower, 
ceipt of the rents and profits of one-third part thereof, and may be 
declared to be entitled to hold and enjoy the same for her life, as 
and for her dower. ^ . . 

Commission. 

And, if necessary, that a commission may issue for the purpose 
of assigning and setting out such dower or third part of the said 
estates to your suppliant. 

11 1 1 r I ^ n Account of 

And that an account may be taken of the rents and profits of the rents receired 
said estates of which your suppliant is so dowable as aforesaid, re- ^mSi '*"****°^ ' 
ceived by, or by the order, or for the use of the said [defendants 
who are in possession]^ which have accrued due since the decease p „, * f 
of your suppliant's late husband, and that your suppliant may be third thereof to 
paid one full third part of such rents and profits. ^ 

[And for further relief Sfc] 



564 



BILLS FOR DOWBR. 



Accoaot of 
landt wherein 
plaintiff is 
do«rai>le; 



of the rents 
thereof since 
death of her 
husband, re- 
ceired by the 
defendants. 



Master to as- 
sign dower 
lands; 

or else commis- 
sion to issue. 

Possession* 



Deeds, &c., to 
be produced. 



Prayer qfBill by Widow to recover Dower. 

And that it may be referred to one of the Masters of this honour- 
able Court to inquire what lands and tenements wherein your sap- 
pliant was dowable, the said John Jones, your suppliant's said late 
husband, was seised of, at any time since his said marriage with your 
suppliant, and in particular what lands the sud John Jones died 
seised of, wherein your suppliant was entitled to dower. 

And also to take an account of the rents and profits of such lands 
and tenements wherein your suppliant was dowable, accrued since 
the death of the said John Jones, which have been received by the 
defendants, or by any other person by their order or for their use, 
and that one-third part thereof, and one-third of the rents to accrue 
due up to the time when your suppliant shall get possession of 
her dower lands, may be paid to your suppliant in respect of her 
dower ; and that it may be referred to the said Master to assign to 
your suppliant her dower in such lands and tenements, and to set 
out particular lands and tenements for that purpose. 

Or, if necessary, that a commission may issue for the purpose of 
assigning and setting out such lands, so that your suppliant may 
hold and enjoy the same in severalty, as and for her dower ; and that 
your suppliant may be put into the possession and enjoyment 
thereof, and may be decreed entitled to hold the same for her natu- 
ral life, as her dower, and that the tenants thereof may attorn and 
pay their rents to your suppliant. 

And that all deeds and documents relating to the said lands and 
tenements, in the possession or power of the said defendants, or of 
any of them, may be produced, as the Master shall direct, for the 
purposes aforesaid. 

\^And for further relief^ 

Note If the bill be 61ed by a widow married since the 3 & 4 Will. IV. 

c. 105, came into operation, it will be prudent to insert in the bill by way of 
pretence, that the husband had, by some deed, in his life-time, or by his last 
will, barred the plaintiff's right to dower ; to charge the contrary, and inter- 
rogate accordingly. In other respects the frame of the bill will be the same 
as in the foregoing precedent, save that the prayer should extend to lands 
to which the plaintiff's husband was entitled, as well as to those of which he 
was seised, since we have seen that under the late Act, a widow may be en- 
dowed of a trust estate, and an estate to which her husband had a right of 
entry or of action, merely. 



BILLS OF INTERPLEADER. 



PRELIMINARY DISSERTATION. 



CONTENTS: 



Interpleader Bill when to be filed. 

Several Requisites to sustain Inter- 
pleader Sill. 
Interpleader Suit sustainable^ although 

Defendants out of Jurisdiction, or 

Fund subject of Contest, small. 
Motion for Injunction, and for Liberty 

to lodge Fund, 
Effect of Dismissal of Bill, onlnjunction. 
Consequence of Omission by Defendant 

to answer. 



English ** Interpleader Act." 

Not extended to Ireland. 

Questions between Defendants how de^ 

termined. 
Costs, 

FVame of Interpleader Bill, 
Effect of Decree in Interpleader Suit. 
Dismissal, Effect of. 
Order for Rehearing, notwithstanding 

Dismissal. 



Where two or more persons claim the same debt or duty from a third Interpleader 
person by different or separate interests, such third person, not knowing ^'^ ^^^^n to be 
to which of the claimants he ought to render such debt or duty, and fearing 
injury from their conflicting claims, may 61e a bill of interpleader against 
the several claimants, praying that they may be compelled to interplead and 
state their several claims, so that the Court may adjudge to whom the debt 
or duty belongs, and that the plaintiff" may be indemnified(a). The plain- 



(a) In Hoggart v. Cutts, Cr. & Ph. 197, Lord Cottenham, C, deflnes 
a bill of interpleader with his usual clearness, thus : ^< It is when the plain- 
tiff says, I have a fund in my possession in which I claim no personal interest, 
and to which you, the defendants, set up conflicting claims, pay me my costs, 
and I will bring the fund into Court, and you shall contest it between your- 
selves. The case must be one in which the fund is matter of contest be- 
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tiff is supposed to be a mere stakeholder, ready to pay the debt to the partj 
entitled to receive it; and the jurisdiction is founded oo the hardship ofu 
indifferent person so circumstanced being vexed by the doubtful titles of 
conflicting claimants. 
Bin of inter- In order to sustain the suit, the plaintiff must make a case by his biD, 

[Header should g)ie^j(,g ^[^^i ]^q jg ^ mere stakeholder, not disqualified by any personal inte- 

1. That plain- rest in the subject matter of the suit. 

tiff if free from If the plaintiff claim any interest in the subject matter of the suit, the 
^^aT'^'th"^ d ^""^""^ ^^^ ^^® interposition of the Court fails altogether, since we hs?e 
the subject of ^^^^ that the case made by a bill of interpleader ought to be, that the whole 
>uit. of the rights claimed by the defendants may be properly determined hj 

litigation between them. 

2. That plaintiff Moreover the plaintiff maybe disqualified from enforcing interpleader by 
personal obliga- ^^ position with regard to one of the claimants ; he must shew that be is 
tion, standing not under any liabilities to the defendants beyond those which arise fran 
indifferent, ^^^ jIji^ ^^ jj^^ property in contest. Hence, in Crawshay v. ThorntOD, 2 

Myl. & Cr. 1, it was decided by Lord Cottenham, C, upon appeal, confirm- 
ing the decision of the Vice- Chancellor, that the circumstance of the pliin- 
tiffs having dealt with one of the defendants in such a manner as to render 
it possible that the defendant might recover in an action at Law against the 
plaintiffs, prevented them from maintaining abill of interpleader, inasmuch a 
no litigation between the defendants could ascertain their respective rights 
as against the plaintiffs ; and see Cochrane v. O'Brien, 6 Ir. £q. R. 312. 
On the same principle of the plaintiff not being indifferent. Sir John Leacbi 
V. C, decided in Mitchell v. Hayne, 2 Sim* & Stu. 63, that an auctioneer 
who had a demand for commission could not maintain a bill of interpleader 
against the vendor and purchaser suing him for the deposit ; and see abo 
Bignold V. Audland, 1 1 Sim. 23. It would seem, however, that if the plan- 
tiff's claim be admitted by all parties, its existence is not a good ground of 
objection ; Vide Crawshay v. Thornton, sup, (2 Myl. & Cr. 1). 

Again, although the plaintiff have no personal interest, he may be pre- 
cluded by the relationship in which he stands towards one of the partieSi 
from maintaining the suit. For example(a), the relationship that exists 
between landlord and tenant, and also between principal and agent, forbids 
that the tenant in the one case, or the agent in the other, should, by a bfll 
of interpleader, question the title which he has himself admitted ; and tndi 



tween two parties, and in which the litigation between those parties will de- 
cide all their respective rights with respect to the fund." 

(a) Vide observations of Lord Cottenham, C, in Crawshay v. Thornton, 
tup. at p. 20, in which his Lordship refers the disqualification arising firon 
the relationship of landlord and tenant, and principal and agent, rather to the 
necessity arising from the principle on which an interpleader bill is founded 
(that the plaintiff in such suit should be free from personal obligation to any 
of the parties), than to any positive independent rule. 
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a bill, if Bled mereljf on the suggestion of a third party, a stranger, claiming 
under a title paramount to that of the landlord, would be dismissed with 
costs; Dungey v. Angove, 2 Ves. Jr. 304; Pearson v. Cardon, 2 Russ. & 
Myl. 606. But it is obvious that this rule does not apply to defendants 
claiming under titles derived from or through the landlord or principal ; 
Cowtan V. Williams, 9 Ves. 107 ; Clarke v. Byne, 13 Ves. 383; £. I. Com- 
pany V. Edwards, 18 Ves. 376 ; Crawford v. Fisher, 1 Hare, 436; in which 
last case the principle is thus stated by Sir James Wigram, V. C. : "I ad- 
mit that where a warehouseman, or other depositary of property, receives 
such property as bailee for another, and nothing is cifterwards done by the 
party making the deposit^ before he claims to have the property restored to 
him, the possession of the depositary must, in many cases, and for many 
purposes, be considered as the possession of the party making the deposit. 
But the case assumes a widely different aspect when, after the deposit is 
made, the party making it has by an act of his own transferred his interest 
in the subject of the deposit to another. It is clear that in such a case the 
bailee may compel the depositor to interplead with the party to whom, by 
the act of the depositor, the property in the goods has been transferred." 

And the Court will grant an injunction and continue it to the hearing in 
a case, where there is a question for the hearing between the defendants, 
whether the debt which is the subject of the suit has been transferred or 
not. See Cochrane v. O'Brien, sup, (6 Ir. £q. R. 312). 

Neither will the circumstance of the tenant having, subsequently to his 
lessor's death, paid rent to a party claiming under him, in ignorance of his 
claim being disputed, preclude him from making such person a party to a 
bill of interpleader; Jew v. Wood, Ph. & Or. 185; 2 Ir. Eq. R. 301, n. 
and cases there cited. 

But it is not enough for the plaintiff" to shew that he is disinterested, un- 
der no personal obligation, and unfettered by any peculiar relationship to- 
wards any of the parties, he must also speciffcally set forth the claims of the 
defendants, in order to shew that each claims a right, and that the claims 
are of such a character as to be properly the subject of a bill of interpleader; 
Nicholson v, Knowles, 5 Mad. 47 ; Swanton v, O'Callaghan, 1 Jones k C. 
188 ; Crawford v. Fisher, sup. (1 Hare, 436); Suart v. Welch, 4 Myl. k 
Cr. 305. If the bill do not shew that each of the defendants whom it seeks 3. A primd fa- 
to compel to interplead, claims a right, both the defendants may demur ; ^ >^sht, co- 
one, because the bill shews no claim of right in him, the other, because the in"lMh*<iefen^ 
bill shewing no claim in the co-defendant, shews no cause of interpleader ; dan t against the 
Mitf. PI. (4th ed.) 142. pUintiff. 

Or if the plaintiff shew no right to compel the defendants to interplead, 
whatever rights they may claim, each defendant may demur ; ib. 142, 3 : 
in other words, there must be privity of some sort ; of estate, or title, or 
contract, between all the parties. For example, an insurance broker may 
file a bill of interpleader against several part owners of a ship, of whose owner* 
ship he was aware at the time of insurance, and who make conflicting de- 
mands on him for the sum insured, although he effected the insurance solely 

2 p 
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under tho directiun of one of them acting as the ship's husband, and who 
claims the full amount insured ; hut he could not maintain interpleader against 
a stranger claiming a lien on the funds in his hands under a title paramoaot 
to that of the other defendants, since there would be no privity between 
him and them, and if he were made a party, the bill would be dismissed as 
against him, with costs, to be paid by the plaintiff; Vide Suart 9. Welch, 
sup. (4 My I. & Cr. 305). So also a ship-captain might sustain a bill of inter- 
pleader against parties claiming adversely under the bill of lading, but not 
against a party claiming pat'omount to it ; Lowe v. Richardson^ 3 Mad. 277. 
And we have seen that in like manner a party who has contracted to supply 
a certain article of manufacture for a certain sum, and who has assigned that 
contract, may be made a party to a bill of interpleader jointly with his assig- 
nee, both claiming from the plaintiff the sum contracted for, and thepersoo 
who originally contracted with the plaintiff having by his subsequent dealing 
given at least a colour of title to his assignee ; £• I. Conopany r. Edwards, 
18 Ves. 376. 

It is also necessary that the debt or duty claimed should be the same; 
Glyn V. Duesbury, 11 Sim. 139; hence a demand of a fixed rent by one 
claimant, and of unliquidated damages for use and occupation by another, 
will not entitle the tenant to sustain a bill of interpleader ; Johnson v. At- 
kinson, 3 Aust. 798. So, a demand by successive purchasers for their re- 
spective deposits, the lands having been set up to sale a second Ume, wiU 
not entitle the auctioneer to make both, parties to a bill of interpleader; 
Hoggart o. Cutts, sup. (Cr. k Ph. 197). 

Further, the bill must shew, that there are proper persons in esse capable 
of interpleading, and of setting up opposite claims. The case of Metcalf r. 
HeryejfSup, (I Ves. Sen. 248), affords an illustration of this proposition* 
The bill in that case stated a rumour that there was issue by a person, which 
issue was suggested to be entitled to the estate in question, and prayed ihit 
if there were any such person he might interplead with the defendant. Tkii 
bill was held to be novel in principle, as not shewing that there was any such 
person as could interplead, and dangerous in practice, and therefore not to 
be supported. See also Darthez v. Winter, 2 Sim. & St. 536. 

It is not necessary that a suit should be actually instituted against a party 
in order to justify him in 6ling a bill of interpleader, it is sufficient that con- 
flicting claims be made, the principle on which Courts of Equity afford relief 
being that the plaintiff has a right to protection against the vexation attend- 
ing the discussion of several claims ; Angell v. Hadden, 15 Ves. 244. And 
if the plaintiff be sued by one defendant at Law, and by another in Eqaitji 
the Court will grant an injunction to restrain both suits; Crawford o. Fisher, 
10 Sim. 479. 

Neither is it necessary that the titles should be of the same character; 
one may be legal and the other equitable, but it must appear that each of 
the claimants has sl prima facie title ; Scott v. Glenny, cited in the notes to 
Doran v. Everitt, 2 Ir. £q. R. 28; £. I. Company v. Edwards, sup. (18 Ves. 
377). 
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The plaintiff in an interpleader suit must have possession of the subject 6. Possessi 
of the suit, and must offer by his bill to bring it into Court; and the usual ^^^1^^^^ 
order for an injunction is only made on the terms of bringing in the fund in ^^ri^g ^ |„( 
question, Metcalf v. Hervey, sup, (1 Ves. Sen. 248); Burnett v. Ander- Court. 
son, 1 Mer. 405; Sieveking v, Behrens, 2 Myl. & Cr. 581 ; and if interest 
be payable at Law, the bill should offer to pay interest on the sum in ques- 
tion, for the Court will not interfere to protect the plaintiff unless enabled 
to give the defendant everything he could recover at Law, Bignold v, Aud- 
land, «u/>. (II Sim. 23). 

A bill of interpleader is, it would seem, inapplicable to the case of two 
claimants of land in possession of a third party, since the subject of dispute 
cannot be brought into Court. See Metcalf v, Hervey, supra. 

In order to guard against the possibility of the proceeding being used for 7. AfHdaTii 
the purpose of delay or collusion, or of giving an advantage to any particu- annexed de: 
lar claimant, the plaintiff is required to annex to his bill an affidavit nega- ^^ collusio 
tiving any such motive, and the omission of such affidavit, or of an offer on 
the part of the plaintiff to bring in the fund, would be a ground of demur- 
rer to the bill, Metcalf v. Hervey, supra; Hyde v. Warren, 19 Ves. 322. 

In Bignold v, Audland, sup, (11 Sim. 23), the bill was Bled by the officer 
of a public company, on behalf of the company^ and it was held that in such 
case the affidavit ought to state not that the plaintiff^ does not collude, but 
that, to the best of his knowledge and belief, the company does not collude 
with the defendants. As to the form of affidavit see further, Stevenson v. 
Anderson, sup. (2 Ves. & B. 407) ; Metcalf v, Hervey, supra; Dungey v. 
Angovo, 2 Ves. Jr. 304. 

The affidavit is conclusive on the subject of it, and cannot be contro- 
verted ; Stevenson v. Anderson, supra. 

It is no objection to an interpleader suit that one or more of the defen- interpleade 
dants are out of the jurisdiction (Stevenson v, Anderson, supra; Martinius >uit fustain 
V, Helmuth, Coop. C. C. 245 ; Rickard v, Hyde, 2 Ir. Eq. R. 299) ; if the 5^^"J„^**J 
plaintiff have used due diligence to bring in the absent claimants ; nor that jurisdiction 
the fund, the subject of suit, is small, provided that the claimants think it and the fan 
worth a contest, Crawford v. Fisher, sup, (1 Hare, 436). ■™^- 

A bill of interpleader does not pray a decree in favour of one defendant 
against the other, or suggest a case for either of them farther than by shew- 
ing they have all some colour of title, which we have seen is necessary, but 
it prays that the defendants may set forth their several titles, and may inter- 
plead, settle, and adjust their demands between themselves ; Angellv.Had- 
den, 16 Ves. 204. It also generally prays an injunction to restrain the 
proceedings of the claimants, or either of them, at Law ; but before an Motion for 
injunction will be granted the plaintiff is required to bring the money into junction An< 
Court ; and it seems that if an order for an injunction should be obtained [^ ^*^V 
without such precaution, the order would be erroneous, and the defendant 
might move to have the money brought in, or that the injunction might be 
dissolved; Clindennin v. O'Keeffe, 1 Hog. 118. 

2p2 
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The U8ual(a) couriie is for plaintiff to move on bill and(fr) affidavit dat- 
ing collusion and verifying facts, for liberty to lodge the money in Comt 
and for injunction ; Doran v. Everitt, tup. (2 Ir. Eq. R. 28) ; Swanstonr. 
Simpson, 1 Jones k C. 188. An affidavit to verify, however, thoagfa qsibL 
is unnecessary to carry this motion ; Walbanke v. Sparkes, 1 Sim. 3^9; 
Meredyth v. Molloy, Flan, k Kelly, 195; Jew v. Wood, tup. (Cr.&IV 
185. 

It is also unnecessary to insert in the affidavit negmtiving collusion, tha 
the bill is filed without the knowledge of the defendants, Stevenson r. Ai- 
derson, tup. (2 Ves. & B. 407) ; or, that it is brought at plaintifi ei. 
pense, Metcalf v. Harvey (1 Ves. Sen. 417). 

If the bill be dismissed at the hearing, the injunction falls, and it n there 
fore unnecessary to make a special application to dissolve, and the pkistif 
is entitled to be paid back the money lodged by him for the purpose of ob- 
taining the injunction, subject to any lien the Court may, by its decree, ia* 
pose on it for the costs of the suit, Blennerhassett v. Scanlan, 1 Hog. 961 

If the money be lodged in Court, and one defendant have answered, isd 
the other defendant have allowed proce^ to issue against him for want of u- 
swer, the defendant who has answered, instead of moving to dissolve tbe 
injunction, ought to apply to the Court that the money lodged maj be 
paid out to him ; Swanston v. Simpson, tup, (I Jones & C. 188). 

The 1 & 2 Will. IV. c. 58, commonly called the <' Interpleader Ad,* 
enables a defendant sued in any of the Courts of Law at Westminster, or 
in the Courts of the Counties Palatine of Lancaster, or Durham, in in; 
action of assumpsit, debt, detinue, or trover, to apply after decUratioB, 
and before plea, by affidavit or otherwise, shewing that such defendant doa 
not claim any interest in the subject matter of the suit, ^ut that the righ 
thereto is supposed to belong to a third party who has sued or is expected 
to sue for the same, and that such defendant does not collude with sodi 
third party, but is ready to bring into Court, or dispose of the subject mat- 
ter of the action as the Court shall direct ; and thereupon the Court mii 
order such third party to appear and maintain or relinquish his claim, and 
in the mean time to stay proceedings in the action ; or, with consent of the 
parties, may dispose of the case in a summary manner. 

There is no Statute in Ireland corresponding to the English << Interpleader 
Act," it is therefore unnecessary to notice it further. 



(a) It was at one time supposed that the injunction could not be obtained 
until the time for answering had expired, but all doubt on this subject his 
been long removed, neither is the pendency of a suit by one of the claimants 
seeking an injunction against the parties to the interpleader suit, any objec- 
tion to the bill of interpleader; Warrington v. Wheatstone, Jac 202. 

(6) This affidavit may be sworn before the bill is filed ; Walker r. 
Fletcher, 12 Sim. 420, Ph. 115. 



L 
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The Court disposes of the questions arising upon bills of Interpleader, in Questions be- 
▼arious modes, according to the nature of the question, and the manner in t^een the de- 
which it is brought before the Court. If at the hearing the question be- decided/ 
tween the defendants be ripe for decision, the Court decides it ; and if it be 
not ripe for decision, it directs an action, or an issue, or a reference to the 
Master, as may be best suited to the nature of the case ; Angell v. Hadden, 
$up. (16 Ves. 203). 

As a general rule it is quite settled that a plaintiff is entitled to his costs Costs, 
out of the fund ; Glynn v. Locke, 3 Dru. & War. 11 ; S. C. 5 Ir. Eq. R. ^^J'**^^®** 
61 ; as between party and party, Dunlop r. Hubbard, 19 Ves. 205. This ^1,^ f^^^ ^^^ 
rule, however, is subject to exception when needless expense has been uthejare 
incurred, in which case the plaintiff will have to bear the costs occasioned property and 
by such unnecessary proceedings; Crawford v. Fisher, sup. (1 Hare, 436); purred : ^ 
Glynn v, Locke, sup. And in a case where there was gross misconduct on as between de- 
the part of the plaintiff and his Solicitor, they were ordered to pay a defen- fendants the 
dant his full costs, as between Solicitor and client ; Dungey v. Angove, sup, ^om Davs the 
(2 Ves. Jr. 303). If there be no fund in Court, costs will be given against costs, 
the party who occasioned the necessity for the suit ; Aldridge v. Mesner, 
6 Ves. 418; and costs are sometimes given as between the defendants, 
those of them who are in the wrong being liable to pay the costs of their 
co-defendants ; Dowson v, Hardcastle, 2 Cox, 278 ; Cowtan v, Williams, 
sup, (9 Ves. 107); but no costs will be given between co-defendants in a 
case where the conduct of all is open to censure ; Meux v. Bell, 1 Hare, 73. 

The Court is not disposed to censure, but rather to encourage a plaintiff 
who delays 6ling his bill of interpleader to the last moment, because it is 
much more beneficial to the parties really interested in the debt or duty, if 
their own proceedings are such as to bring the claims between them to an 
issue, that that object should be attained without a bill of interpleader, 
Sievekingr. Behrens, sup, (2 Myl. & Cr. 581). 

A bill of interpleader sets forth the liability oftheplaintiff, and the claims Frame of Inter- 
of the several defendants, so as to make it appear, on the one hand, that pleA^®'' Bill, 
the plaintiff is a mere stakeholder, without any personal interest in the sub- 
ject matter of the suit ; and on the other, that the defendants claim in pri- 
vity, and have all of them some shew of right. It does not suggest a case 
for the defendants, or pronounce on the validity of their respective titles, 
but sets forth their conflicting demands, and threats or proceedings against 
plaintiff, as the case may be ; and it further states, that plaintiff is ignorant 
to which of the defendants he can safely pay or hand over the stake, and 
prays that the several defendants may set forth and discover their respective 
titles, and how they make out same, and that they may interplead, and ad- 
just their several demands between themselves, plaintiff offering to pay to 
such of them as may be found entitled ; and that plaintiff may be at liberty 
to bring the stake into Court ; and for injunction against proceedings at 
Law, &c. 

There is this peculiarity in an interpleading suit, that the moment a de- After decree 
cree is made, the plaintiff has done with it, and though not out of Court, P^^^^tifF is done 

with the suit, 
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his suit remaining as the groundwork to give effect to further proceedings, 
yet having nothing to ask or to give, the Court, if he die, will not require a 
bill of revivor to be filed. But then he must have prosecuted his suit to a 
decree; Jennings v. Ward, 1 Mol. 134; thereupon the defendants be- 
come actors, and the plaintiff is a nonentity except in respect of his costs ; 
ib. 

The dismissal of a bill of interpleader puts a total end to the suit, and to 
the jurisdiction of the Court, except so far as is necessary to dissolve the in- 
junction, pay out the money, and reinstate the parties in their original po- 
sitions ; and nothing can be added to an order of dismissal, by consent or 
otherwise ; tfr. 

But after dismissal, an order for rehearing may be had, and the injunc- 
tion will be continued in the meantime ; Jennings v. Nugent, 1 Mol. 134. 
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Bill by Tenant against Devisee of Lessor and Heir-at-law ^ both 
claiming Rent from Plaintiffs and threatening Proceedings at 
Law. 

To the, &c. 
In Chancery. 

Humbly complaining, sheweth unto your Lordship, your sup- 
pliant, John Jones, of, &c., that James Thompson, late of, &c., 
deceased, being in and previously to the year 1830, seised to him Lease from 
and his heirs in fee simple, or of a good and sufficient estate of * ^^*.^I *^ 
inheritance in the lands of Grange hereinafter mentioned, by in- 
denture bearing date on or about the 30th day of July, 1830, and 
made between the said James Thompson of the one part, and your 
suppliant of the other part, the said James Thompson, in conside- 
ration of the rent and covenants therein reserved and contained, 
demised unto your suppliant, in his actual possession then being, 
as therein recited, and to his heirs and assigns, all that and those 
the said lands of Grange^ with the appurtenances, situate, &c. to 
hold to your suppliant, his heirs and assigns, for the life of Edward 
Jones, your suppliant's eldest son, who is still living; yielding and 
paying to the said James Thompson, his heirs and assigns, the 
yearly rent of £50 sterling, by two equal half-yearly payments, on 
the 1st day of May and 1st day of November in every year, with the 
usual powers and remedies for recovery thereof by distress and entry. 

As by the said lease, or a counterpart thereof, which was 
duly executed by the said James Thompson, and is now in the 
possession of your suppliant, ready to be produced and proved 



574 BILLS OF INTERPLEADER. 

when required, reference being thereunto had, will more fully ap- 
pear, 
piainiiff in Your Suppliant further sheweth, that your suppliant entered into 

P^J'J^" ""' possession of the said lands of Grange^ under said lease, shortly 

after the execution thereof, and hath ever since continued and still 
is in such possession, and regularly paid to the said James Thomp- 
son during his life, the said rent of £50 thereby reserved. 
L9Mor*8wiU, Your suppliant further sheweth, that on or about the 10th day 

of May, 1840, the said James Thompson being seised of the rever- 
sion of the said lands of Grange^ subject to the said lease, made 
and published his last will and testament in writing, executed 
devising entire and attested as by Law required, and thereby devised all his real 
r«u eitate to ^^^^ whatsoever unto Jane Thompson his wife, one of the con- 
whom he alio federates hereinafter named, her heirs and assigns for ever, and ap- 
DMuedexeoa- pointed the said Jane Thompson executrix of his said will. 
Le«or*i death, Your suppliant further sheweth, that the said James Thompson 

departed this life on or about the 1st day of November, 1841, with- 
leaTinff widow ^"^ having revoked or altered his said will, leaving* the said Jane 

Thompson him surviving, 
to whom plain- Your suppliant further sheweth, that the said Jane Thompson 
tiff paid rent having claimed the rent due from your suppliant out of the sud 

lands of Grange^ as devisee of the said James Thompson, and no 
adverse claim having been set up, your suppliant paid the said rent 
untu ist Not. ^^ ^^ ^^^ confederate Jane, and continued to pay same to her up 
1842. to and for the Ist day of November, 1842. 

lit Deo. 1842» Your suppliant further sheweth, that on or about the 1st day of 
notice bj heir- December, 1842, your suppliant was served with a notice in writing, 

signed by Arthur Symes, one other of the confederates hereinafter 
named, claiming to be heir-at-law of the said James Thompson, 
and apprising your suppliant that the will set up by the said con- 
federate, Jane Thompson, was obtained by fraud, and void, and 
that a suit had been instituted to have same declared fraudulent and 
cautioning void, and by said notice your suppliant was cautioned not to pay 

P8^i°ng rrat to ^'^y ^^^^ ^^^ ^^ ^^ grow due out of the said lands of Grange to the 
widow. gaid Jane Thompson, or any person on her behalf, or that in case 

of your suppliant so doing, the said Arthur Symes would seek to 

charge your suppliant with such rent ; 

As by the said notice in your suppliant*s possession, ready, &c. 
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Your suppliant further sheweth, that on or about the lOth day iothDec.1842, 
of December, 1842, the said Arthur Symes exhibited his bill of Jj^^ ^^^^ "* 
complaint in this honourable Court against the said Jane Thomp- 
son and several other persons parties defendants thereto, in which 
said bill the said Arthur Symes claims to be heir-at-law of the said 
James Thompson, and impeaches and disputes the title of the said 
Jane Thompson to any estate or interest under the will of the said 
testator; and the said Arthur Symes claims to be entitled, as 
against your suppliant, to all rent that accrued due out of the'iaid 
lands of Grange after the service of the said notice of the 1st day 
of December, 1842. 

Your suppliant further sheweth, that the said Jane having been Answer filed by 
served with process of subpcma for that purpose, appeared and put in ]Qg Grange as 
her answer to the said bill, and thereby claimed to be entitled to devisee thereof, 
the said lands ofGrange^ and all rents received thereout, as devisee 
of said lands under the will of the said James Thompson ; 

As by the said bill and answer, now remaining filed as of record 
in this honourable Court, reference, &c. 

Your suppliant further sheweth, that on or about the 10th day Pontiff served 

with notice by 

of May, 1843, the said Jane Thompson delivered, or caused to be devisee, de. 
delivered, to your suppliant, a notice in writing which was in the ™*"d*°8 *'®°*- 
words and figures, or to the purport and effect following, that is to 
say [set out notice demanding rent due \st May^ and threatening to 
distrain if not paid]. 

Your suppliant further sheweth, that the said Arthur Symes, on Second notice 
or about the 1st day of June, 1843, delivered, or caused to be de- threatening^ 
livered, to your suppliant, a second notice in writing, &c. [set out proceedings. 
second notice by heir-cU-law threatening proceedings f>r recovery of 
rent due] ; as by said two last-^mentioned notices in the possession of 
your suppliant, ready to be produced and proved when required, 
reference, &c. 

Your suppliant further sheweth, that since the service of the Plaintiff has 
said first notice of the 1st day of December, 1842, your suppliant Snce°fiwt°no- 
hath declined to pay the rent of the said lands of Grange to either *>ce. 
of the said confederates, but hath retained the same in his own 
hands for the benefit of the person or persons who shall be found 
properly entitled thereto, and there is now due by your suppliant 
for the rent of said lands, the sum of £50, being for two half-yearly 
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gales thereof, up to, for, and ending the Ist day of November, 
1843. 

Your suppliant further sheweth, that from the circumstances 
herein set forth your suppliant is at a loss to know, to whom he 
can pay the said rent, with safety to himself, but he is ready to pty 
the same into this honourable Court, in order that the said confe(l^ 
rates may interplead and settle their claims thereto among them- 
selves. 

And your suppliant hoped they would have done so. 

But now so it is, &c., that the said Jane Thompson and Arthur 
Symes combining and confederating together to harass and 
oppress your suppliant, have insisted, and do respectively insiit 
on the payment of the said rent to them. 

And your suppliant charges that he it in the nature of a stake- 
holder of the said rent, and ought to be protected in the payment 
thereof; and the said defendants ought to interplead, and to settle 
and determine between themselves to which of them your suppliant 
ought to pay the said rent. 

To the end, therefore, that the said defendants may, if they can, 
shew why your suppliant should not have the relief hereby prayed, 
and may upon their several and respective corporal oaths, and accord- 
ing to the best and utmost of their several and respective knowledge, 
remembrance, information, and belief, full, true, direct, and perfect 
answer make to such of the several interrogatories herdnafter 
numbered and set forth as by the note hereunder written they are 
respectively required to answer, that is to say : 

1. Whether such indenture of lease as hereinbefore' mentioned 
to bear date the 30th day of July, 1830, was not made between 
such parties, and of such date, purport, and effect, respectively, 
as hereinbefore mentioned, or how otherwise ? 

2. Whether Edward Jones, your suppliant's eldest son, in sud 
lease named as cestui que vie, is not still living ? 

3. Whether your suppliant did not shortly, or at some time after 
the execution of said lease, and when particularly, enter into posses- 
sion of the said lands of Grange^ under said lease, and whether he 
hath not since continued, and is not now in possession thereof, or if 
not, who is in such possession, and whether he did not pay to the 
said James Thompson, during his life, the said yearly rent of £50, 
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reserved by said lease, regularly, when and as the same became 
due, or how otherwise ? 

4. Whether the said James Thompson being seised of the re- 
version of the said lands of Grange^ subject to the said lease, did 
not, about the time hereinbefore mentioned or at some other time, 
and when particularly, duly make and publish his last will and tes- 
tament in writing, executed and attested in such manner, and of 
such date as hereinbefore mentioned, or how otherwise? 

5. Whether he did not thereby devise all his real estate what- 
soever unto the said defendant, Jane Thompson, his wife, her heirfr 
and assigns, for ever, as hereinbefore mentioned, and did not also 
appoint the said Jane Thompson executrix of his said will, or how 
otherwise ? 

6. Whether the said Jaines Thompson did not depart this life 
about the time hereinbefore mentioned, or at some other time, and 
when, without having revoked or altered his said will, and whether 
he did not leave the said Jane Thompson him surviving? 

7. Whether the said Jane Thompson did not claim the rent due 
from your suppliant out of the said lands of Grange^ as devisee of 
the said James Thompson, or in some other and what right, and 
whether your suppliant did not pay the said rent to the said Jane 
Thompson, so long as no adverse claim was made thereto, and up 
to the time hereinbefore in that behalf mentioned, or to whom and 
when, and up to what time did your suppliant last pay said rent. 

8. Whether your suppliant was not served with such notice as 
hereinbefore mentioned to bear date the Ist day of December, 
1842, of such date, purport, and effect, as hereinbefore mentioned, 
or how otherwise ? 

Was not said notice signed by the said defendant, Arthur Symes, 
and did he not thereby claim to be heir-at-law of the said James 
Thompson, or in whose right did he claim to be entitled to receive 
the rent of said lands from your suppliant ? 

9. Did not the said defendant, Arthur Symes, about the time here- 
inbefore mentioned, or at some other time, and when, exhibit such 
bill of complaint against the said Jane Thompson, and the several 
other persons parties defendants thereto, as hereinbefore mentioned ; 
and did not the said Arthur Symes, in and by his said bill of com- 
plaint, claim to be heir-at-law ofthe said James Thompson ; and did he 
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not impeach and dispute the title of the said Jane Thompson to any 
estate or interest under the will of the said testator; and did he not 
claim to be entitled, as against your suppliant, to all rent that 
accrued due out of the said lands of Grange^ after the service of the 
said notice of the 1st December, 1842; or what were the claims 
stated and set forth by him in said bill, and on what g^rounds did he 
rely for supporting such claims ? 

10. Did not the said Jane Thompson, about the time herein- 
before mentioned, appear to and answer said bill, and did she not 
thereby claim to be entitled to the said lands of Grange^ and the 
rent reserved thereout, as devisee thereof under the will of the said 
James Thomson, or how otherwise ? 

11. Was not your suppliant served with such notice by the said 
Jane Thompson as hereinbefore mentioned to bear date the 10th 
day of May, 1843, of such date, purport, and effect, respectively, 
as hereinbefore mentioned, or what were the purport and effect 
thereof? 

12. Did not the said Arthur Symes, about the said 1st day of 
June, 1843, or at some other time, and when particularly, de- 
liver, or cause to be delivered to your suppliant such second notice, 
of such purport and effect respectively, as hereinbefore mentioned, 
or what were the purport and effect thereof? 

13. Hath not your suppliant, since the service of the said first 
notice of the 1st day of December, 1842, declined to pay the rent 
of said lands of Grange to either of the said defendants, and hath he 
not retained the same in his own hands for the benefit of the person 
or persons who shall be found properly entitled thereto ; and is there 
not now due by your suppliant, out of the said lands, for rent, the sum 
of £50, being for the two half-yearly gales thereof, up to, for, and 
ending the 1st day of November, 1843, or what sum is due by your 
suppliant out of said lands for rent, and for what period, and ending 
at what time ? 

14. Is not your suppliant at a loss to know to whom he can pay 
the said rent, with safety to himself ; and is he not ready to pay 
the same into Court, in order that the said defendants may inter- 
plead, and settle their claims thereto among themselves, or how 
otherwise ? 

Prayer. And that the said defendants may answer the premises, and may 
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set forth to which of them the said rent doth of right belong and That defen. 
is payable ; and that they may interplead together, and settle and ^ whom^rent ° 
adjust between themselves to which of them the said rent ought to payaWe; 
be paid, your suppliant hereby oflFering to pay the said arrears now ^eaT*^ " *' 
due from him, to whichever of them may be found entitled thereto, Offer to pay 
and also to pay all future gales in like manner on being indemnified ^^^l^ 
by this honourable Court, for so doing ; or to pay the same into 
the hands of the Accountant- General of this honourable Court, to or into Court, 
be disposed of as the Court shall direct. 

And that the said defendants respectively may be restrained by Injunction, 
the injunction of this honourable Court, from proceeding at Law 
against your suppliant for recovery of said rent and arrears of rent. 
And that your suppliant may have such further relief, &c. 
{^Pray subpcena and injunction against both defendants.'] 
The defendants, Jane Thompson and Arthur Symes, are required 
to answer the interrogatories numbered 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13 and 14, respectively. 

Affidavit denying Collusion. 

The said John Jones maketh oath and saith, that he exhibited his Plaintiff*! affi- 
bill of interpleader against the defendants in this cause, without any coUusion^with 
fraud or collusion between him and the said defendants, or either of defendants. 
them ; and that he has not exhibited his said bill at the request of 
the said defendants, or either of them, and that he is not indemnified 
by the said defendants, or either of them. And this deponent saith, 
he hath exhibited his said bill with no other intent but to avoid 
being sued or molested by the said defendants, who are proceeding, 
or threaten to proceed at Law against him for the recovery of the 
rent in said bill mentioned. 
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Bill of Interpleader by Tenant against Devisee and Assignee of 
Mortgagee in Possession, both of whom claimed Rent from Plain- 

To the, &c. 

In Chancery. 

Humbly complaining sheweth unto your Lordship, your suppli- 
ant, Edward Bolger, of, &c. 
Bj lease of That by indenture of lease bearing date on or about the 10th day 

1790. Stephen ^^ May, in the year of our Lord, 1790, Stephen Ram, late of, &c., 
Bam demised demised to Joseph Frizell, late of, &c., that part of, &c., containing^ 

to Joseph Fri- , , . . « • 

sell certain seventy-seven acres or thereabouts, situate in, &c., to hold to the 

^rceWvV^^'^ said Joseph Frizell, his heirs and assigns, for three lives (of which 

one of which ii lives One is Still in being), at the yearly rent of £41 8^. of the pre- 

mg. ^^^^ currency ; as by the said indenture in the possession of the 

confederates hereinafter named, or either of them, had your suppliant 

same to produce, would appear. 
By lease of 1st Your Suppliant further sheweth, that by indenture of lease bear- 
Joseph Friieil '"& ^**® ^" ^^ about the Ist day of June, in the year of our Lord 
demised said 1797, the Said Joseph Frizell demised unto Michael Bolger, late 

lands to Mi- t i i i i 

chaei Bolger, of, &c., ALL THAT AND THOSE, &c. [same description j, to hold to the 

said Michael Bolger, his executors, administrators, and assigns, for 
hab. for 52 the term of fifty-two years from the 25th day of March then last 
^**"* past, at the yearly rent of £61 8*. of the present currency ; 

As by the said indenture in the possession of your suppliant, 
ready to be produced and proved, will appear. 

Your suppliant further sheweth, that the said Michael Bolger died 

intestate, and your suppliant has obtained letters of administration of 

his personal estate and effects forth of the proper Ecclesiastical Court, 

Interest of Boi- and your suppliant further sheweth, that the interest of the said 

fn pbUntiff, his Michael Bolger under said lease of the said 1st day of June, 1 797, has 

personal repre- now become vested in your suppliant, who is the son of the said 

Michael Bolger, and also his personal representative ; and that your 
suppliant is now in the possession and enjoyment of said lands and 
premises as tenant thereof, subject to the rent reserved by the said 
last-mentioned lease. 
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Your suppliant further sheweth that the said Joseph Frizell having Joseph FHzeii 
become embarrassed in his circumstances, did by some indenture, the ^nTFrircii 
precise date whereof is unknown to your suppliant, but which was all his interest 
executed subsequently to the said lease of 1797, for the considera- 
tions in the said indenture mentioned, assign and convey to his bro- 
ther, John Frizell, then of, &c., his heirs and assigns, all that 
AND THOSE the Said lands of [same lands']^ with their appurtenances, 
for the term of the lives contained in said lease from the said Stephen 
Ram to him the said Joseph Frizell ; 

As by the said indenture, in the possession of the confederates 
hereinafter named, or either of them, had your suppliant same to 
produce, would appear. 

Your suppliant further sheweth, that the said John Frizell became 
seised of and entered into the possession and enjoyment of the pre- 
mises comprised in the last-mentioned deed, or of the rents thereof, 
and for some time received the rents and profits thereof from the 
tenant of said lands under said lease of the 1st day of June, 1797. 

Your suppliant further sheweth, that by indenture by way of mort- JohnFrizen 
gage, bearing date the 1st day of May, 1825, and made between unds to George 
the said John Frizell of the one part, and one George Nichols of N^c^^^^** 
the other part, he, the said John Frizell, assigned the lands and 
premises comprised in said lease of the 1st day of June, 1797, to 
George Nichols, his heirs and assigns, subject to redemption, as 
therein mentioned. 

Your suppliant further sheweth, that the said George Nichols en- George NichoU 

, . - , «8 mortgagee, 

tered into the receipt of the rents and profits of the said lands as went into pos- 
mortgagee in possession, and thereupon became entitled to, and did "^'^*^"> 
(before any question arose as to his right so to do), actually receive 
from your suppliant the rents accruing due under said lease of the 
1st day of June, 1797, but without any intention on the part of your 
suppliant as tenant of said lands, to admit or acknowledge the right 
of the said George Nichols, save so far as his title was admitted by 
the said John Frizell. 

Your suppliant further sheweth, that the said George Nichols died fod died, lear- 
intestate on or about the lOth day of December, 1838, and that Oliver chl)]. hu beirl 
Nichols, one of the confederates hereinafter named, is his heir-at- *t-i*'^ w»d p«'- 

flonal repreMD- 

law, administrator and personal representative, and that the interest tetire, 
in said mortgage, if unpaid and unsatisfied, is now vested in the 
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io whom sdd 8<^id Oliver Nichols, and who accordingly claims to be interested 
"^'^'"Sid* y^ ®®^^ mortgage(a), and in the lands and premises comprised thereifi, 

being the same lands which are demised by the said lease of the I$t 
day of June, 1797 ; and the said Oliver Nichols has, from time to 
time, demanded the rents of said lands from your suppliant as tie 
tenant thereof. 
Io Majr, 1844, Your suppHant further sheweth, that on or about the 1 1th day of 

May, 1844, your suppliant, as the representative of the lessee in said 
writ of eapioi Icasc of the Ist day of June, 1797, was served with a writ of caqnasai 
Tff'b*^ or^^°' ^^^^^^^^^^^9 issuing forth of Her Majesty's Court of Exchequer in 
NichoU, Ireland, at suit of the said Oliver Nichols, for the sum of £61 8#., 

for rentcUimed for rent claimed to be due to him, as the person in whom the legal 
^l^te ** "^'*" ^^*® ^" ®^^^ mortgage is now vested, by your suppliant as tenant 

of the lands and premises comprised in said lease of the Ist day of 
June, 1797, and that the said Oliver Nichols has threatened, andb 
actually now proceeding at law for the recovery of said rents. 
In December, Your suppliant further sheweth, that the said John Frizell, the 
Frixe'u died, mortgagor, died in or about the month of December, 1835, having 
having devised previously made his last will and testament in writing, and thereby 
said lands dcvised and bequeathed all his interest in the lands and premises 

comprised in the said head lease of the 1 0th day of May, 1790, to 
to his son Wii- j^jg qq^ William Frizell, one other of the confederates hereinafter 

liam, 

named, and his heirs and assigns, who thereby became entitled to 
said lands and premises, subject to said mortgage now claimed by 
said Oliver Nichols, and subject to the said lease now vested in 
your suppliant, 
who alleges Your Suppliant further sheweth, that thesaid William Frizell alleges 

^'''^e^hM b^In" *^*^ ^^^ ®^'^ mortgage debt has been fully paid off and satisfied, and 
paid off, and that a re-conveyance of said mortgaged premises has been executed 

by the proper parties to the said William Frizell, and the said Wil- 
liam Frizell is the owner of the reversion of said lands and premises, 
subject to said lease of the 1st day of June, 1797, and claims to be 
demands rent entitled to, and has demanded from your suppliant as such tenant, 
from plaintiffs, ^y^^ ^^^^ ^^ ^j^^ ^jj lands and premises under said lease, and 

and threatens threatens to proceed at Law against your suppliant for the recovery 

to proceed at thereof. 
Law. 



(a) A claim is a ground of interpleader ; Langston v. Boylston, 2 Ves. 
Jr. 107 ; Morgan v, Marsack, 2 Mer. 110. 
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Your suppliant further sheweth, that on or about the 3rd day of 3rd December, 
December, 1844, the said confederate, William Frizell, caused a no- serred on plain. 
tice to be served on your suppliant as tenant of said lands, in the tiff by William 
words and figures following : ^^ Sir, — I hereby caution you against 
paying any of the rent arising out of the lands of, &c., to Oliver 
Nichols, or to any other person claiming under him, inasmuch 
as he is not entitled to receive same, and I require you to pay same 
to me. Dated this 3rd December, 1844. Signed, William Frizell." 

Your suppliant sheweth, that your suppliant communicated unto 
the said William Frizell the circumstance of the said capias having 
been served on him by the said Oliver Nichols, and that the said 
William Frizell declared to your suppliant, that all money due on 
said mortgage had been paid off, and that he, the said William Frizell, who yet refuses 
was entitled to said rent, and yet he, the said William Frizell, refuses *^ 5n^f™«;»fy 

\ ^ , plaintiff, in 

to indemnify your suppliant, in case he should pay over the rent of case of bis 
said lands to him ; and the said Oliver Nichols has also been made hfm"^ 
acquainted with the fact of said notice having been served on your 
suppliant by the said William Frizell, but alleges that the said 
mortgage is still outstanding, and is now vested in him as afore- 
said. 

Your suppliant further sheweth, that in consequence of these con- plaintiff at a 
flictine claims, and the threats and actual proceedingfs of said de- ^°" *® ^®^ *• 

. . . , . whom to pay 

fendants respectively, your suppliant is unable to determine or judge rent. 
to which of said defendants the rent of said lands of right belongs, 
or is payable, or to which of them he can with safety to himself pay 
the same, and they both declare they will turn your suppliant out of 
possession of the said premises, and not suffer your suppliant to hold 
or enjoy the same. 

Your suppliant further sheweth, that under pain of distress your ^ead-reDt paid 
suppliant paid to Captain Robert Owen, theagent of the said Stephen Jj/^^^'jJ *^' 
Ram, the inheritor and head landlord of said lands, the sum of £20 1 4«. distress. 
as and for the head-rent thereof, up to and for the 29th day of Sep- 
tember, 1844 ; and that your suppliant holds his receipt for same ; 
as by the said receipt in your suppliant's possession, ready to be 
produced and proved, will appear. 

Your suppliant further sheweth, that there is now due out of said 
lands up to and for the 25th day of March, 1845, for rent due by 
your suppliant, after deducting the said payment of head-rent, which 

2q 
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Combioation. 

DoTifee and 
mortgagee vole 
defendants. 



Interrogating 
parL 



Prajer, 

Thatdofendants 
may state 
which is right- 
ful claimant, 
and interplead. 



Offer to pay 
rent into 
Bank, 



or into Court. 



both the defendants admit ought to be deducted, the soin'of 
£102 2«. of the present currency. 

Your suppliant further sbeweth, that from the circumstances here- 
in set forthy your suppliant is ignorant to which of the said partiesk I 
can safely pay the said rent, but is ready to pay the same into tin 
honourable Court, in order that the siud parties may interplead an^ 
settle their claims thereto among themselves, and your suppliait 
well hoped they would have done so. 

But now so it is (a), may it please your Lordship, that the vii 
William Frizell and Oliver Nicholls combining and confed^adof 
together to harass and oppress your suppliant, have respectifel; 
insisted, and do respectively insist on the payment of said reotto 
them. 

And your suppliant charges that he is in the nature of a stake- 
holder of the said rent, and ought to be protected in the paymeot 
thereof, and the said defendants ought to interplead and to settk 
and determine between themselves to whom your suppliant ougb 
to pay the amount thereof. 

All which actings, &c« 

In consideration whereof, &c. 

To the end therefore, &c. antCy p. 309. 

[^Interrogate fully to the statements and cJuxrges^ and proced 
thus'] : 

And that the 8aid defendants may answer the premises, and maj 
set forth to which of them the said rent doth of right belong and b 
payable, and how in particular they make out their claim thereto, 
and may be decreed to interplead, settle, and adjust their respectire 
demands between themselves ; 

And that in the meantime your suppliant may be at liberty to 
pay the arrears of rent so as aforesaid due by your suppliant, de- 
ducting the said payment to the head landlord of said lands, into the 
Bank of Ireland, in the name of the Accountant- General of this 
honourable Court, to the credit of this cause, which your suppliant 
hereby offers to do for the benefit of whichsoever of said defendants 



(a) The cliarge of combinalion is frequently omitted in bills of inter* 
pleader, on the ground that it would be inapplicable where the defendants 
claim distinct rights. 
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thall appear to be entitled thereto ; and that the said defendants and 

each of them may be restrained by the injunction of this honoura- injunction. 

ble Court, from all proceedings at Law against your suppliant for 

the said rent and arrears of rent. 

And that your suppliant may have such further and other re* 
lief, &c* 

\_Pray writs of injunction and subpoena against both defendants ; 
and annex affidavit as ante, p. 579]. 

Note. — In Blennerhasselt v. Scanlan, 2 Mol. 539, a bill of interpleader 
by a tenant against his landlord, and annuitants and mortgagees whose in- 
cumbrances were charged on the premises subsequently to the lease, was dis- 
missed, the defendants having alleged by their answers that they only 
claimed according to their priorities, and that they would not look to the 
lands if either the creditors or lessor were paid, u\\ the distresses for rent 
having been proved to have been made by the lessor, fur the benefit of all 
parties. 
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Bill o/ Interpleader by the Drawer and Acceptor of a Bill ofEx- 
change against the Assignees of the Drawer ^ a Bankrupt^ and the 
Bolder of the Billy praying Injunction^ Sfc. 

In Chancery. 

Humbly complaining shew unto your Lordship, your suppliants 
John Jones, of, &c., and Arthur Campbell, of, &c., that in the year 
1840, your suppliant, John Jones, was indebted to James Call, then 
of, &c., but now a bankrupt, in the sum of £800, or thereabouts ; 
and for securing the payment of the said sum of £800 to the said 
James Call, your suppliant John Jones agreed to give to the said 
James Call a bill of exchange, to be drawn by your suppliant, John 
Jones, on and accepted by your suppliant, A. Campbell, for the 
amount of the said debt, payable to or in favour of the said James 21 Sept., 1840. 
Call; and your suppliant, John Jones, accordingly drew a bill of drawn by one* 
exchan&re, bearing date the 21st day of September, 1840, on your P^»"^«ff. *©• 

1 • cepted by the 

suppliant, Arthur Campbell, for the said sum of £800, and payable other, pajabie 
to the said James Call at six months after date. Y" •^''"^' ^J^ 

ID SIX montiia 
O Q o from date. 
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Yoursuppliants further shew, that your suppliant, ArthurCampbell, 

was the agent of your suppliant, John Jones, and had consented to 

accept such bill of exchange for and on the account of, and as the 

agent of your suppliant, John Jones ; and the said bill of exchange 

was accordingly so accepted by your suppliant, Arthur Campbell ; and 

after the ssdd bill was so accepted, it was delivered to the said James 

Call ; but your suppliants, for their greater certainty therein, crave 

leave to refer to the said bill of exchange when the same shall be 

produced to this honourable Court. 

ist Jan., 1841, Your suppliants further shew, that the said James Call having 

feH due, James Committed somc acts or act of bankruptcy, a commission of bank- 

Caii adjudged ruDtcY Under the seal of the Court of Chancery in Ireland, was 

a bankrapt. '^'^ . .1. i" 

awarded and issued against him, and he was thereupon, on or about 

His assignees f\^Q i^i Jay of January, 1841, found and declared a bankrupt; and 
two of the de- ; j9 7 r ' 

fendants. John Gosling, of, &c., and George Barker, of, &c. (two of the de- 

fendants hereinafter named), were duly appointed and now are 
assignees of the estate and effects of the said bankrupt ; 

As by the said commission and the proceedings thereunder, to 
which your suppliants for certainty crave leave to refer, when pro- 
duced, will appear. 
The holder of Your suppliants further shew unto your Lordship, that since the 
the bin de- g^j j j^jjj ^£ exchange has become due, a demand has been made on 

mands payment. ^ ' 

your suppliant, John Jones, as the drawer, and on your suppliant, 
Arthur Campbell, as the acceptor of the said bill of exchange 
by A. Solomons, of, &c. (one of the confederates hereinafter named), 
who is the holder thereof, for payment of the amount of the said 
bill ; and inasmuch as the said A. Solomons is the holder of said bill, 
and alleges that the same was endorsed to him bond Jide and for 
value long before the said bankruptcy, your suppliants were ready 
and willing to have paid the said bill of exchange, and would have 
paid the amount thereof to the said A. Solomons, if they could have 
done so with safety to themselves, and without being liable to the 
payment of the said sum of £800 over again to the said J, Gosling 
and George Barker, as the assignees of the estate and effects of the 
Notice to plain- ^^^ James Call ; but your suppliants further shew, that your sup- 
tiff from the pliants have lately received a letter or notice in writing from the said 

J. Gosling and G. Barker, signed by their Solicitor, in the words and 
figures, or to the purport or effect following, that is to say [copy 
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letter stcUing the bill to have been negotiated after the issuing of ***** *^® ^»" 
the commission^ and after the adjudication of bankruptcy] ; but after the bank- 
your suppliauts, for their gpreater certainty as to the date and con- ^^^^* 
tents of the said letter or notice, crave leave, &c. 

Your suppliants further shew, that under the circumstances afore- 
said, your suppliants declined to pay the amount of the said bill of 
exchange for £800, to the said A, Solomons; and your suppliants 
being willing to pay the amount of the said bill of exchange to 
either of the parties who were or was justly entitled to receive the 
amount thereof, applied to the said A. Solomons, and to the said J. 
Gosling and George Barker, and requested them to settle and adjust 
between themselves their respective claims to the amount of the 
said bill of exchange, and to agree as to whom your suppliants ought 
and might, with safety to themselves, pay the same ; and your sup- 
pliants were in hopes they would have complied with such requests, 
as in justice and equity they ought to have done, and that your 
suppliants should not have been endangered or harassed by claims 
and demands by all the said defendants respectively, for payment 
thereof to them respectively. 

But now so it is, &c., that the said A. Solomons and J. Gosling combination, 
and G. Barker, combining and confederating together to harass and 
oppress your suppliants in the premises, have respectively insisted, 
anddorespectivelyinsist onpaymenttothemof the amount due on said 
bill; and the said defendants, J. Gosling and G. Barker, as such as- 
signeesas aforesaid, claim to be entitled to receive and be paid the whole 
amount of the said bill of exchange ; and the said A. Solomons also 
claims to be paid the amount of the said bill of exchange, in oppo- 
sition to the said J. Gosling and G. Barker, as such assignees as 
aforesaid ; and the said J. Gosling and G. Barker, as such assignees 
as aforesaid, have threatened to bring an action at Law against your 
suppliants, or against your suppliant John Jones, for payment to 
them of the said sum of £800 ; and the said defendant, A. Solomons, 
has brought an action at Law against your suppliant, John Jones, 
and an action at Law against your suppliant, Arthur Campbell, to re- 
cover from your suppliants the amount of the said bill of exchange, 
and the said A. Solomons is proceeding in the said several actions 
at law. 

And your suppliants charge that they are in the nature of stake- 
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Prayer. 
Thmt defen- 
dants maj in- 
terplead. 

Offer to pay 
and bring into 
Court. 



Injunction, 



holders of the said sum of £800 ; and ought to be protected in tbe 
payment of the same ; and the said defendants ought to interplead 
and to settle and determine between themselves, to whom your sup- 
pliants ought to pay the amount thereof. 

To the end, &c. ante^ p. 309. 

That the said defendants may answer the premises, and that tbey 
may respectively interplead together, and settle and adjust between 
themselves to whom the said sum of money ought to be paid, yoar 
suppliants hereby offering to pay the same to such of the sud par- 
ties as may be found to be entitled thereto, and that io the mean- 
time your suppliants may be at liberty to pay the said sum of £800 
and the interest due thereon into the Bank of Ireland, in the name 
of the Accountant-General of this honourable Court, to the credit 
of this cause, which your suppliants are ready and willing to do. 

And that the said defendants may be restrained by the order or 
injunction of this honourable Court, from proceeding in the several 
actions at Law so brought for the siud sum of £800, and now de^ 
pending against your suppliants respectively as hereinbefore men- 
tioned, and from commencing any other proceeding at Law against 
your suppliants, or either of them, touching the matters aforesaid. 

\_And for further relief §*c.] 

[Annex affidavit as ante^ p. 579]. 

N. B — A bankrupt will not be permitted indirectly to try the validity of 
the commission by means of a bill of interpleader by a debtor of the bank- 
rupt against him and his assignees, Lowndes v. Cornford, 1 Rose, B. Ca. 
180; 18 Yes. 299, and see Buck. B. Ca. 273. 



Prayer of Bill of Interpleader by Warehousemen against several 
Persons claiming Goods deposited unth Plaintiffs^ who have a 
Lien on the Goods {for Warehouse Charges^ Sfc.) which Lien is 
admitted by all the Defendants. 

[ The bill contained an allegation that the warehouse rent and 
expenses on the goods amounted to the sum of£50y and that plaintiffs 
claimed no right in or to thegoodsy except in respect of their charges^ 
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their right to which was(a) admitted by the defendants^ both dejen- 
dants claiming only subject to the payment of the said sum of £60. 
The bill also shewed that the double claim arose by act of the de^ 
pository subsequent to the deposit ; that the plaintiffs stood indifferent^ 
and were not liable to either party ^ independently of the title to the 
property y and that the plaintiffs did not collude with either of the 
defendants. The prayer is asfyllows] : — And that the said defend- Prayer, 
ants A. and B. may set forth to whom the said iron, so as aforesaid That defend- 
deposited with your suppliants, of right belongs, and may be decreed ^©aZ**^ 
to interplead and adjust their said several demands between them- 
selves, and that it may be ascertained in such manner as your Lordship 
shall think fit, to which of them the said A. and B., the said iron offer to dis- 
belongs or ought to be delivered over, your suppliants hereby offer- ^JJi^ J Co^^ 
ing to deliver the same to such of them the said A. and B. as the may direct, 
same shall appear of right to belong to, or otherwise to dispose of the 
same as this Court shall direct, on being indemnified by this honour- 
able Court in so doing. And that whatsoever order your Lordship 
may make respecting the said iron so as aforesaid deposited with That piaintilTi 
your suppliants, proper directions may be given with respect to the "®° ™*^J** 

preserTeo. 

lien which your suppliants have upon the same, so as to preserve 
to your suppliants the benefit of such lien ; and that in the mean injuoction. 
time the said A. and B. may be restrained by the injunction of this 
Court from prosecuting their actions at Law so commenced as 
aforesaid, and from commencing any other actions or proceedings 
at Law or in Equity against your suppliants touching the matters 
aforesaid [and for further relief], 
[Annex the usual affidavit]. 

For bill of interpleader by a tenant against heir and devisee of his lessor, 
both claiming the rents, see Swanston v. Simpson, 1 Jones & C. 188. 

For bill of interpleader by purchaser of real estate, against heir and exe- 
cutor of the seller, both claiming the purchase-money, see Earl of Carlisle 
V. Globe, 2 Freem. C. C. 148. 

For bill of interpleader by trustees, against two persons, each cluming 
the trust property, see Goring t;. Bickerstaffe, 2 Freem. C. C. 165. 



(a) Vide Mitchell v, Hayne, 2 Sim. & Stu. 63, shewing the importance 
of such an allegation when plaintiff claims any interest in the subject matter 
of the suit. 
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For bill of interpleader by auctioneer, against the buyer and seller of a 
horse returned as unsound, see Aldridge v, Mesner, 6 Ves. 418. 

For bill of interpleader by the trustees of an Insurance Company, against 
the grantor and grantee of an annuity secured by an assignment of the 
policy of insurance, see Morgan v. Marsack, 2 Mer. 107. 
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